
Roxanne Donoyan 

From: 
Sent: 
To: 
Subject: 

Chris Magnotta <cmagnotta@lovettlaw.com> 
Wednesday, January 09, 2019 2:11 PM 
Roxanne Donoyan 
[EXTERNAL]David Jencks 

Roxanne Donoyan: 

This e-mail serves to confirm that neither Attorney Harnett nor Mr. Jencks will be in attendance at the January 16, 2019 
hearing before the Retirement Board. They are in agreement that the Board can make its decision based off the 
records. Kindly forward to this office a copy of the decision when it is available. 

Thank you. 

Christine Magnotta 
Secretary to: 
John M. Harnett, Esq. 
(401) 734-1263 - phone 
(401) 738-4838 - fax 

\ 
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From: John Harnett <jharnett@lovettlaw.com> 
Sent: Monday, December 10, 2018 12:31 PM 
To: Michael P. Robinson <mrobinson@shslawfirm.com> 
Subject: RE: Jencks v, ERSRI 

Mike, 

I have spoken to Mr. Jenks. We see no need to attend the meeting before the Board as we have nothing else to present. 

John 

From: Michael P. Robinson [mailto:mrobinson@shslawfirm.com] 
Sent: Friday, December 7, 2018 3:04 PM 
To: John Harnett <jharnett@lovettlaw.com> 
Cc: Allison Y. Charette <acharette@shslawfirm.com> 
Subject: Jencks v. ERSRI 

Hi John-this matter is scheduled to come before the Board on December 18. When I saw you last in court, my 
recollection is that you mentioned you may not challenge the Hearing Officer's recommendation. Can you let me know 
if you intend to appear and present argument on this at the Board meeting, so I can advise the Board and administration 
accordingly? 

Mike 

.41/duld P. Robbuon 
AUom~y at Law 

SHECHTh!Al.f 

HALPERll-1 

SAVAGE.LLP 

1020 Ma.ln S:mt 
Pawt~t. ar 02860 
Pb: 401-272-1400 
Fit 401-272-1403 

[shslawfirm.com] 
This e-mail message is confidential, intended only for the named recipient(s) above and may contain information that is privileged, 
attorney work product or exempt from disclosure under applicable law. If you have received this message in error, or are not the 
named recipienus), please immediately notify sender and delete this e-mail message from your computer. 
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Executive Director 

Employees' Retirement System 
of Rhode Isla.nd 

December 6, 2018 

John M. Hamett, Esq. 
300 Centerville Road 
Summit East, Suite 200 
Warwick, RI 02886 

RE: Notice of Full Board Meeting 
David C Jencks,Jr., vs. EmpK!)'ees' Retirement System of Rhode Island 

Dear Attorney Hamett: 

Please be advised that the Hearing Officer has issued an opinion in agreement with decision 
of the Employees' Retirement System of Rhode Island (ERSRI) to process Mr.Jencks' 
accidental disability application as a state employee in which he was awarded a 50% pension 
benefit. 

In accordance with Regulation 1.4 of the Rules of Practice and Procedure of the Employees' 
Retirement System for Hearings on Contested Cases, this matter will be presented to the full 
Retirement Board for approval or denial at the January 16, 2019 Retirement Board Meeting. 
You have the right to appear before the Retirement Board and make oral argument in 
support of or in opposition to the Hearing Officer's decision. 

The January meeting of the Retirement Board is scheduled for: 

DATE: 
TIME: 
LOCATION: 

Wednesday,January 16, 2019 
9:30 a.m, 
2nd Floor Conference Room 
50 Service Avenue 
Warwick, Rhode Island 02886 

If you are unable to attend this meeting, please notify me at 462- 7608 as soon as possible. 
Should the meeting be rescheduled, we will notify you of the new date and time of the 
meeting. 

Sin,5;rely, 
/~1Al1.[ 

Roxanne Donoyan .,,. 
cc: David C. Jencks,Jr. 

Michael P. Robinson, Esq. 

Enclosure Employees' Retirement System of Rhode Island Rules & 
Regulations, Regulation 1.4 

50 Service Avenue 2nd Floor, Warwick, RI 02886-1021 (401) 462-7600 Fax: (401) 462-7691 
E-MafJ: ersri@ersri.org Web Site: www.ersri.org 



·f .4 Rules of Practice and ProcedUre foi"lfearings lrl Contested Cases 
A Introduction 

1. These Rules of Practice and Procedure are promulgated pursuant to R.I. 
General Laws Section 36-8-3. The Rules shall be in effect during any 
hearing on a contested case before the Retirement Board or its duly authorized representatives. 

B. Definitions 

1. The definitions set forth in R.f. General Laws Sections 36-8-1, 45-21-2, 45- 
21 .2-2 and 16-16-1, and as further set forth in Regulations promulgated by 
the Retirement Board, are specifically incorporated by reference herein. 

a. "Contested case" means a matter for which a member requests a 
hearing because he or she Is aggrieved by an administrative action 
other than a Disabillty decision. The tenn shall apply to hearings 
conducted before Hearing Officers, and thereafter in proceedings 
before the full Retirement Board. 

C. Request for Hearing and Appearance 

1. Any member aggrieved by an administrative action offler 1han a Disability 
decision, may request a hearing of such grievance. Upon such request, the 
matter Will be deemed a contested case. The procedure for Disability 
decisions and appeals therefrom shall be governed by the procedures set 
forth in Section 1.9, Rules Pertaining to the Application to Receive an 
Ordinary or Accidental Disabiflty Pension. 

2. Such request shall be in Writing and shall be sent to the Retirement Board 
Within sixty (60) days of the date of a letter from the Executive Director or 
Assistant Executive Director constituting a fonnal administrative denial. 

3. A request for hearing shall be signed by the member and shall contain the following lnfonnation: 

a. Name of member; 

b. Date and nature of decision being contested; 

b. "Party" means.any member, beneficiary, Retirement System, or such 
other person or organization deemed by the Hearing Officer to have standing. 

c. "Hearing Officer- means an individual appointed by the Retirement 
Board to hear and decide a contested case. 



c. A cf ear statement of the objection 1o1he deds;on· Which musl include · · 
the reasons the member feels he or she Is entltfed to relief; and 

d. A concise statement of the relief sought. 

4. Requests for hearing should be sent to the Retirement Board at 50 Service 
Avenue, 2nd Floor, Warwick, RI 02886-1021. 

5. Failure to strictly comply with the procedures outlined in this Section shall be 
grounds to deny any request for a hearing. 

D. Contested Cases - Notice of Hearing 

1. Upon receipt of a request for hearing In matters other than Disability 
decisions and appeals therefrom, the Retirement Board or its designee shall 
appoint a Hearing Officer. The appointed Hearing Officer shall hear the 
matter, find facts and offer conclusions of law to the Retirement Board. The 
decision of a Hearing Officer shall be subject to approval by the full 
Retirement Board. The Retirement System's action shall not be deemed final 
until such time as the Hearing Officer's recommendation has been voted 
upon by the Retirement Board. 

2. Within forty-five (45) day$ after receipt by the Retirement Board of a request 
for hearing, the Retirement Board shall give notice that the matter has been 
assigned to a Hearing Officer for consideration. 

3. In any contested case, all parties shall be afforded an opportunity to be 
- heard after reasonable notice. 

4. The notice described In subsection (2), above, shall include: 

a. A statement of the time, place, and nature of the hearing; 

b. A statement of the legal authority and jurisdiction under which the 
hearing is to be held; 

c. A reference to the particular sections of the statutes and rules 
involved; 

d. The name, official title and malling address of the Hearing Offioer, If 
any; 

e. A statement of the Issues involved and, to the extent known, of the 
matters asserted by the parties; and 

f. A statement that a party who falls to attend or participate in the 
hearing may be held to be In default and have his or her appeal 
dismissed. 



5. The notice may include any other matters the Hearing Officer or the 
Retirement Board considers desirable to expedite the proceedings. 

E. Contested Cases - Hearings In General 

1. Alf parties shall be afforded an opportunity to respond and present evidence 
and argument on au Issues Involved. 

2. Members must appear at hearings either personally, or by appearance of 
legal counsel. Members may represent themselves or be represented by 
legal counsel at their own expense. Consistent with RIGL §11-27-2 entitled, 
"Practice of law'', any person accompanying the member who fs not a lawyer 
( certified member of the bar of the State of Rhode Island) cannot represent the member in the hearing. 

3. Continuances and postponements may be granted by the Hearing Officer or 
the Retirement Board at their discretion. 

4. Disposffion may be made of any contested case by stipulation, agreed 
settlement, consent order or default. 

5. Should the Hearing Officer or Retirement Board detennine that written 
· memoranda are required, the member will be notffled by the Hearing Officer 
or the Retirement Board of the need to file a written document which 
discusses the issues of the case. Memoranda of law may always be offered 
in support of arguments offered by the member or the representative of the retirement systems. 

6. The Executive Director may, when he or she deems appropriate, retain 
independent legal counsel to prosecute any contested case. 

7. A recording of each hearing shall be made. Any party may request a 
transcript or copy of the tape at their own expense. 

F. Contested Cases - Conduct of Hearings before Hearing Officers 

1 . Hearings shall be conducted by the Hearing Officer who shall have authority 
to examine witnesses, to rule on motions, and to rule upon the admisslbflfty of evidence. 

2. The Hearing shall be convened by the Hearing Officer. Appearances shall 
be noted and any motions or preliminary matters shall be taken up. Each 
party shall have the opportunity to present Its case generally on an issue by 
issue basis, by calling and examining witnesses and introducing written evidence. 

3. The Member shall first present his or her case foffowed by presentation of 
the Retirement System's case. 



4. The Hearing Officer shall have the authority to continue or recess any 
hearing and to keep the record open for the submission of additional evidence. 

5. lffor any reason a Hearing Officer cannot continue on a case, another 
Hearing Officer will be appointed who will become familiar With the record 
and perform any function remainlng to be perfonned without the necessity of 
repeating any previous proceedings in the case. 

6. Each party shall have the opportunity to examine Witnesses and cross­ 
examine opposing witnesses on any matter relevant to the Issues in the case. 

7. Any objections to testimony or evidence and the basis for the objection shall 
be made at the time the testimony or evidence is offered. 

8. The Hearing Officer may question any party or any Witness for the purpose 
of clarifying their understanding or to clarify the record. 

9. The scope of hearing shall be limited to those matters specifically outlined In 
the request for hearing. 

10. Written evidence will be marked for identification. rt the original is not readily 
available, written evidence may be received in the form of copies or 
excerpts. Upon request, parties shall be given an opportunity to compare the copy with the original. 

11. Findings of fact shall be based solely on the evidence and matters officially noticed. 

12. If a member fails to attend or participate in the hearing as requested, the 
Hearing Officer may default such member and dismiss his or her appeal with prejudice. 

G. Contested Cases- Record of Proceedings before Hearing Officers 

1. The record in a contested case shall include: 

a. All pleadings, motions, intennediate rulings; 

b. Evidence received or considered; 

c. A statement of matters officially noticed; 

d. Questions and offers of proof and rulings thereon; 

e. Proposed findings and exceptions; 



f. Any decision, opinion, or report by the Hearing Office-r antte h-earing;- - and 

g. All staff memoranda or data submitted to the Hearing Officer in 
connection with their consideration of the case. 

H. Ex Parte Communications {Communications by one party) 

1. There shall be no communfcatfons between the Hearing Officer and either a 
member, the Retirement System or the Retirement Board, or any of their 
representatives regarding any issue of fact or law In a case, without notice 
and opportunity for all parties to participate. There shall be no written 
communications by any party that are not transmitted at the same time to all parties. 

I. Rules of Evidence in Contested Cases: 

1. 
Irrelevant, immaterial, or unduly repetitious evidence shall be excluded. The 
rules of evidence as applied In civil cases in the superior courts of this state 
shall be followed. Evidence not usually admitted under the rules of evidence 
for civil cases may be admitted where ft is shown that such evidence is 
necessary to ascertain facts not capable of being proved otherwise. The 
Hearing Officer and the Retirement Board shall give effect to the rules of 
privilege.(such as attorney/client privilege) recognized by law. Objections to 
evidence may be made and shall be noted In the record;-Any part of-the-­ 
evidence may be received in written form when a hearing needs to be 
expedited and the interests of the parties will not be hurt substantially. 

J. Final Decision and Member Right of Appeal 

1. Within twenty-five {25) days after receipt of the Hearing Officer's 
recommendation, a copy thereof shall be served upon all parties to the 
proceeding and each party shall be notified of the time and place when the 
matter shall be considered by the Retirement Board. Each party to the 
proceeding shall be given the right to make exceptions, to file briefs and to 
make oral arguments before the Retirement Board. No additional evidence 
will be considered by the Retirement Board once the Hearing Off'.icer has 
issued a recommendation. A party wishing to file a brief or make exceptions 
to the recommendation of the Hearing Officer shall be required to submit the 
same to the Executive Director not later than ten ( 10) days prior to the date 
when the Retirement Boan:t Is scheduled to hear and act· upon the 
recommendation of the Hearing Officer. The aggrieved party and his or her 
representative shall have the right to appear before the Retirement Board 
and make oral argument at the time of such hearing. No new testimony Will 
be taken, or evidence considered at this time. Consistent with RIGL §11-27-2 
entitled, "Practice of law' any person accompanying the member who Is not a 
lawyer (certified member of the bar of the State of Rhode Island), cannot 
represent the member before the Retirement Board. After consideration of 



1.5.1 

A. 

1. Regular electio ·11 be held in the January pre 
elected members' te 

B. Notice of Electfon. 

1. A notice of Intent to hold el ons eat members of the state empl.oyees, 
teacher, municipal emP. ee and retire roups shall be sent by regular mafl 
to each member of system by Septem 15th of the year Preceding the 
election. Addi notices will be made aval e for posting In various 
state and m clpal agencies, schools, and relat ubllc offices. Each such 
malling II be made to the last known address of ffi ember, as provided 
by t members employer or the member's data file at retirement em. 

the decision of the Hearing Officer and such other argument as ·shilfb1f ·· 
presented by any party to the proceeding, the Retirement Board shall vote 
on the recommendation of the Hearing Officer. 

2. In the event of a tie vote of a quorum present and voting on a contested 
matter, the matter will automatfcaffy be placed on the agenda of the next 
Retirement Board meeting. 

In the event of a tie vote of a quorum present and voting on a contested 
matter rescheduled from a prior meeting, the Retirement Board may vote to 
postpone and re-consider the matter at a subsequent hearing, when a larger 
number of voting members may be present. ff no such vote to postpone and 
re.consider ls taken, or ff a vote to postpone and re-consider the matter at a 
later date falls, the underlying action appealed from will be deemed affirmed 

K. Requests for Rehearing 

1. A request for rehearing which is submitted prior to the issuance of the 
Hearing Officer's recommendation should be made in writing. The request 
must detail the substance of any additional evidence to be offered, and the 
reason for the failure of the party to offer it at the prior proceedings. 

2. A rehearing will be denied if the evidence does not bear on any issue In 
contest in the original proceedings, will not likely affect the final 
recommendation, or if the request appears to be merely for purposes of 
delaying a final decision. A second request for rehearing after the granting or 
denial of a prior request for rehearing will not be pennltted. 

Rules of Elections to Employees· Retirement Board 

C. 1gibllity to Vote and Candidacy. 



EMPL0YEES' RETIREMENT SYSTEM OF RHODE ISLAND 

DAVID C. JENCKS, Jr. 
Petitioner 

vs. 

EMPLOYEES' RETIREMENT SYSTEM: 
OF RHODE ISLAND, : 

Respondent 

DECISION 

This petition was filed by David C. Jencks, Jr. ("Petitioner") challenging the September 

13, 2017 decision by the Employees' Retirement System of Rhode Island (hereinafter 

"Retirement System" or "Respondent") to grant Petitioner a 50% disability pension pursuant to 

R.I. Gen. Laws § 36-10-15(b ). Petitioner submitted a position statement with exhibits on 

February 6, 2018. The parties submitted ajoint stipulation of facts (the "Stipulation of Pacts") 

and joint exhibits on or about May 14, 2018. Subsequent to this stipulation, Petitioner submitted 

a memorandum of law on June 20, 2018, and Respondent submitted a response memorandum on 

July 16, 2018. Petitioner's counsel indicated on July 23, 2018 that Petitioner would not submit a 

reply memorandum. Both parties relied upon their respective filings and waived an evidentiary 

hearing. The positions of the parties being sufficiently presented in the briefs and papers 

received and the relevant facts having been stipulated to, this matter is now ready for decision. 

Factual and Procedural History 

The following exhibits were introduced: 

Joint Exhibits1 

1. Petitioner's Membership Application to the Retirement System dated January 29, 2004. 

2. Petitioner's Application for Accidental Disability Retirement dated August 30, 2016. 
1 
Insofar as any exhibit was first submitted as a particular party's exhibit, and was later resubmitted as a joint 

exhibit, this Decision will treat that exhibit as a joint exhibit. 

I 



3. Incident/Injury Report Form Dated April 23, 2015. 

4. Correspondence from Petitioner's Counsel to Retirement System Counsel dated 
September 28, 2016. 

5. Retirement System Award of 50% Disability dated September 15, 2017 

6. Appeal and Request for Hearing by Petitioned dated October 5, 2017. 

7. Hearing Officer Assignment Form dated November 15, 2017. 

Petitioner's Exhibits2 

1. Petitioner's Memorandum of Agreement for Workers' Compensation dated August 21, 
2016. 

2. Letter to Petitioner from the Military Staff Office of the Adjutant General dated 
September 13, 2016. 

The facts in this case have been stipulated to; those facts are set forth below.' 

l. Petitioner became a member of the Employees' Retirement System of the State of 

Rhode Island on or about January 2004, upon becoming employed as a Quonset Firefighter with 

the Executive Military Staff of the State of Rhode Island. His membership application is dated 

January 29, 2004, and indicates with respect to his employee status that he is a "state employee." 

Joint Exh. I. 

2. Petitioner submitted an Application for Accidental Disability Retirement for State 

Employees/feachers on August 30, 2016, with the stated medical reason for disability being: 

hich he alleged occurred on April l 9, 2015 

-oint Exhs. 2, 3. 

3. At the time he filed his disability pension application, Petitioner was receiving 

Injured on Duty benefits pursuant to the provisions of R.I. Gen. Laws § 45-19-1. 

2 
Both Petitioner and Respondent submitted various statutes and cases as exhibits. These are not included in this list. 3 
References to Exhibits have been modified to reflect the exhibit list above rather than the exhibit designations used in the Stipulation ofFacts. 

2 



4. On September 28, 2016, counsel for Petitioner sent a Jetter to counsel for ERSRI, 

arguing that Petitioner was entitled to have his disability pension application processed under the 

provisions of R.I. Gen. Laws § 45-21.2-9. Joint Exh. 4. 

5. In connection with his application, Petitioner was evaluated by three independent 

medical examiners: Dr. Kenneth Catallozzi, Dr. John Goldberg, and Dr. Kenneth Morrissey. 

6. On September 13,2017, the Retirement Board, acting upon the recommendation 

of its Disability Subcommittee, voted to approve Petitioner's application for an accidental 

disability pension at the 50% benefit level, pursuant to the provisions ofR.I. Gen. Laws§ 36-10- 

lS(b ). The Disability Subcommittee found Petitioner to be permanently and tota11y disabled from 

service, but not permanently and totally disabled from any employment consistent with R.I. Gen. 

Laws§§ 36-I0-15(c) and 28-33-17(b). Joint Exh. 5. 

7. On October 5, 2017, counsel for Petitioner sent a letter to the Executive Director 

of ERSRI, Frank J. Karpinski, requesting an appeal/reconsideration hearing in accordance with 

ERSRI's applicable regulations. Joint Exh. 6. This letter reiterated Petitioner's claim that he is 

entitled to have his application processed under the provisions of R.I. Gen. Laws § 45-21.2-9, 

with the differing benefits and procedural remedies associated therewith. 

8. At the November 3, 2017 Disability Subcommittee meeting, the Subcommittee 

voted to refer the legal challenge raised by Petitioner regarding the statutory framework for 

processing of his disability pension application, to an independent Hearing Officer for a 

recommendation to the Retirement Board. The matter was thereafter assigned to the instant 

Hearing Officer. Joint Exh. 7. 

9. At all relevant times, Petitioner's employee and employer contributions were paid 

and processed by ERSRI in accordance with the provisions ofR.I. Gen. Laws§§ 36-10-1, 36-10- 

3 



1.1, and 36-10-2, in connection with ERSRI's adm inistration of the retirement system established 

in R.I. Gen. Laws § 36-8-2. 

10. At no time has Petitioner contributed, nor have employer contributions been 

received, in accordance with the provisions ofR.I. Gen. Laws§ 45-21.2-14, to the plans 

established in R.I. Gen. Laws §§ 45-21-32 and 45-:21.2-3. 

Though the above-enumerated facts are the entirety of the facts stipulated to in this case, 

there is no dispute at this time that Petitioner was injured on or about April 19, 2015, while on 

duty in his position as a state firefighter, when Petitioner 

Discussion 

The Petitioner and the Retirement System dispute whether the fact that Petitioner was a 

state firefighter means he is entitled to a retirement benefit based upon the terms and conditions 

laid out in R.I. Gen. Laws§ 45-21.2-1 et seq. Petitioner appears to make the argument that 

because § 45-19-1 governs injured-on-duty benefits for all firefighters - municipal as well as 

state - this extends eligibility to all recipients to the retirement program under R.I. Gen. Laws § 

45-21.2-1 et seq. Additionally, he makes reference to R.I. Gen. Laws§ 45-19-10)(2), which 

provides that 

A person who so applies shall continue to receive injured on duty payments, and 
the right to continue to receive IOD payments of a person who so applies shall 
terminate in the event of a final ruling of the workers compensation court 
allowing accidental disability benefits. Nothing herein shall be construed to limit 
or alter any and all rights of the parties with respect to independent medical 
examination or otherwise, as set forth in the applicable collective bargaining 
agreement. 

Petitioner argues that because this statute provides that injured-on-duty payments shall continue 

until a ruling by the Workers' Compensation Court, Petitioner's application should be processed 

4 



in accordance with Title 45, rather than Title 36. Finally, Petitioner makes reference to R.I. Gen. 

Laws§ 45-21.2-9(e)4, which reads as follows: 

Any fire fighter, including one employed by the state, or a municipal firefighter 
employed by a municipality that participates in the optional retirement for police 
officers and fire fighters as provided in this chapter, who is unable to perform his 
or her duties in the fire department by reason of a disabling occupational cancer 
that develops or manifests itself during a period while the fire fighter is in the 
service of the department, and any retired member of the fire force of any city or 
town who develops occupational cancer, is entitled to receive an occupational 
cancer disability and he or she is entitled to all of the benefits provided for in this 
chapter, chapters 19. 19 .1, and 21 of this title and chapter 10 of title 3 6 if the fire 
fighter is employed by the state. 

Petitioner takes the fact that this provision of§ 45-21.2-9 includes state-employed firefighters to 

mean that state-employed frrefighters are intended to partake in all of the provisions of§ 45-21- 

2-1 et seq. 

By contrast, the Retirement System points out the specific program Petitioner wishes to 

join is administered by the Municipal Employees' Retirement System ("MERS") rather than the 

Retirement System. The Retirement System also notes that Petitioner is a member of the 

Retirement System, not ofMERS. Additionally, all of Petitioner's previous contributions have 

been processed in accordance with Title 36, rather than Title 45, which the Retirement System 

argues also means that Petitioner is only entitled to receive a retirement pension in accordance 

with Title 36. Finally, the Retirement System takes the position that Petitioner is claiming a right 

to appeal to the Workers' Compensation Court which runs contrary to the intent of what is 

admittedly an ambiguously-worded statute. 

In this case, Petitioner has admitted to having joined the Retirement System and has 

admitted that his contributions were processed in accordance with Title 36. While it is true that 

4 
References in Petitioner's Memorandum and Position Statement are to§ 45-21.J-9(e). As this section does not 

exist, but§ 45-2l.2-9(e) does and contains language corresponding to Petitioner's references, this decision will 
presume that Petitioner's reference was a typographical error. 

5 



R.I. Gen. Laws § 45-19-1 creates common rules for injured-on-duty payments for all state and 

municipal firefighters, it is also clear that the retirement provisions under§ 45-21.2-1 et seq. are 

limited by their own terms to members, who are themselves by definition municipal employees. 

R.I. Gen. Laws § 45-21.2-9 states that "[a]ny member in active service, regardless of length of 

service, is entitled to an accidental disability retirement allowance." Membership is defined in 

R.I. Gen. Laws§ 45-21-85 as requiring one to be an employee "of a participating municipality." 

Therefore, one's status as a municipal employee is presupposed as a condition of obtaining a 

retirement under the provisions ofR.I. Gen. Laws§ 45-21.2-1 et seq. It follows that as a non­ 

member, Petitioner cannot be paid out of a pension which, by statute, is extended only to "[a]ny 

member in active service." R.I. Gen. Laws§ 45-21.2-9(a) 

Petitioner raises R.I. Gen. Laws§ 45-21.2-9(e) as an example of a provision which 

explicitly provides for municipal and state firefighters. However this provision is limited by its 

terms to municipal and state firefighters who become disabled due to an occupational cancer. 

See also E. Providence v. Int'l Ass'n of Firefighters, 982 A. 2d 1281, 1288 (R.I. 2009) (finding 

that statute, referred to as "Cancer Benefits for Firefighters statute," was enacted to protect all 

firefighters who became afflicted with occupational cancers). Therefore, this reference cannot be 

one of general applicability. If anything, the inclusion of the terms "[a]ny firefighter, including 

one employed by the state" to the terms of R.I. Gen. Laws§ 45-21.2-9(e) brings into focus their 

exclusion elsewhere. The Rhode Island Supreme Court has applied the maxim expressio unius 

est exclusio alterius (literally: the expression of one excludes the others) in circumstances where 

legislative enactments specify only parts of a whole to limit the effect of the enactment to those 

specified parts. See Ryan v. Providence, 11 A.3d 68, 75 (R.I. 2011) (applying maxim to limit 

5 
R.J. Gen. Laws § 45-21 .2-2 defers to the definitions in § 45-21-2, which in turn states that members are defined per 

the provisions ofR.I. Gen. Laws§ 45-21-8. 
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effect of Providence honorable services ordinance to only those crimes listed in ordinance). 

Here, the fact that the most expansive terminology "[a}ny firefighter," and the additional 

inclusion of"including one employed by the state" exist only at R.I. Gen. Laws§ 45-21.2-9(e) 

throws into relief the fact that state firefighters are nowhere else explicitly included. 

FinaJly, Petitioner's reference to an appeal right to the Workers' Compensation Court 

under R.I. Gen. Laws § 45-19-1 G)(2) is unavailing. This section, in conjunction with the rest of 

R.I. Gen. Laws § 45-19-1 (j), does contain an ambiguity, as it is not entirely clear what the role of 

the Workers' Compensation Court would be once an individual's application is granted. When 

interpreting an ambiguous statute, a hearing officer must "give effect to the purpose of the act as 

intended by the Legislature." Mendes v. Factor, 41 A.3d 994, 1002 (R.I. 2012) (quoting 

D'Amico v. Johnston Partners, 866 A.2d 1222, 1224 (R.1.2005)). This means a hearing officer 

must "consider the entire statute as a whole; individual sections must· be considered in the 

context of the entire statutory scheme, not as if each section were independent of all other 

sections." Id (quoting Sorenson v. Calibri Corp., 650 A.2d 125, 128 (R.I.1994)). 

In this case, R.I. Gen. Laws § 45-19-1 (j) seems to spell out a set of procedures to be 

undertaken by individuals receiving injured-on-duty payments who become disabled: such 

individuals must apply for retirement benefits within a set amount of time (as provided by§ 45- 

19-l(j)), after which their payments will terminate(§ 45-19-10)(1)), unless they have applied in 

which case their injured-on-duty status shall continue pending receipt of retirement benefits or a 

final adjudication by the Workers' Compensation Court(§ 45-I9-IG)(2)). This interpretation 

requires reading into R.I. Gen. Laws § 45-19-1 (j)(2) an implied cut-off of injured-on-duty 

payments at the first of either the time of a grant of retirement benefits or a final ruling by the 

Workers' Compensation Court regarding one's injuries and continued status as injured-on-duty. 
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However, such an interpretation folJows from the statute-the alternative seems to be that 

injured-on-duty benefits would continue indefinitely for individuals who also receive retirement 

benefits until and unless the Workers' Compensation Court issues a final ruling, truly a 

ridiculous result. In this case, Petitioner's entitlement to injured-on-duty payments has been cut 

off by his successful application for benefits from the Retirement System. He is not entitled to 

review by the Workers' Compensation Court on the question of whether his benefits should stem 

from Title 36 or Title 45. Thus, nothing about R.I. Gen. Laws § 45-19-1 (j)(2) can salvage 

Petitioner's claim for a retirement benefit under the terms of Title 45. 

Conclusion 

Petitioner was a state firefighter who was injured on duty and received injured-on-duty 

benefits pursuant to R.I. Gen. Laws § 45-19-1. Throughout his career, he was a member of the 

Retirement System, and made contributions - directly and through his employer - to the 

Retirement System as a member of the Retirement System, not ofMERS. As a result, the 

retirement benefits he is now entitled to must necessarily be pursuant to this membership, and 

must be administered per the terms ofR.I. Gen. Laws§ 36-10-1 et seq. and a]] other applicable 

sections of Title 36. 

Raymond A. Marcaccio, Hearing Officer 

Dated: September 28, 2018 
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 

EMPLOYEES' RETIREMENT SYSTEM OF 
THE STATE OF RHODE ISLAND 

In re: 

DAVID C. JENCKS, JR. 

Before Hearing Officer 
Raymond Marcaccio, Esq. 

STIPULATION OF FACTS 

It is hereby agreed that the following facts are stipulated to by the parties for purposes of 
the administrative challenge brought by David C. Jencks, Jr. ("Jencks;'): 

1. Jencks became a member of the Employees' Retirement System of the State of Rhode 
Island in or about January of 2004, upon becoming employed as a Quonset Firefighter 
with the Executive Military Staff of the State of Rhode Island. His membership 
application is dated January 29, 2004, and indicates with respect to his employee status 
that he is a "state employee". See attached Exhibit A. 

2. Jencks submitted an Application for Accidental Disability Retirement for State 
Emplo ees/Teachers on Au st 30, 2016, with the stated medical reason for disability 
bein : which he alleged occurred on April 19, 2015 · 

ee isa 1 ity Retirement Application, attached hereto as 
cident/Injury Report form, attached hereto as Exhibit C. 

3. At the time he filed his disability pension application, Jencks was receiving Injured on 
Duty benefits pursuant to the provisions of R.LG.L. §45-19-1. 

4. On September 28, 2016, counsel for Jencks sent a letter to counsel for ERSRI, arguing 
that Jencks was entitled to have his disability pension application processed under the 
provisions ofR.I.G.L. §45-21.2-9. See attached Exhibit D. 

5. In connection with his application, Jencks was evaluated by three independent medical 
examiners: 

6. On September 13, 2017, the Retirement Board, acting upon the recommendation of its 
Disability Subcommittee, voted to approve Jencks' application for an accidental 



disability pension at the 50% benefit level, pursuant to theptovisions -or R:tG:I:. §36-10.: · -- - - - - - · - 
15(b). The Disability Subcommittee found Jencks to be permanently and totally disabled 
from service, but not permanently and totally disabled from any employment consistent 
with R.I.G.L. §36-10-IS(c) and §28-33-l?(b). See attached Exhibit E. 

7. On October 5, 2017, counsel for Jencks sent a letter to the Executive Director of ERSRI, 
Frank J. Karpinski, requesting an appeal/reconsideration hearing in accordance with 
ERSRI's applicable regulations. See attached Exhibit F. This letter reiterated Jencks' 
claim that he is entitled to have his application processed under the provisions of R.I.G_L_ 
§45-21.2-9, with the differing benefits and procedural remedies associated therewith. 

8. At the November 3, 2017 Disability Subcommittee meeting, the Subcommittee voted to 
refer the legal challenge raised by Jencks regarding the statutory framework for 
processing of his disability pension application, to an independent Hearing Officer for a 
recommendation to the Retirement Board. The matter was thereafter assigned to the 
instant Hearing Officer. See attached Exhibit G. 

9. At all relevant times, Jencks' employee and employer contributions were paid and 
processed by ERSR1 in accordance with the provisions of ~.I.G.L. §§36-10-1, 36-10-1.1, 
and 36-10-2, in connection with ERSRI's administration of the retirement system 
established in R.I.G.L. §36-8-2. 

10. At no time has Jencks contributed, nor have employer contributions been received, in 
accordance with the provisions of R.I.G.L. §45-21.2-14, to the plans established in 
R.I.G.L. §§45-21-32 and 45-21.2-3. 

David C. Jencks Employees' Retirement 
System of the State of Rhode Island 
By its attorneys, 

,·~· ,· . \ 

/ ,·. 
/' 

--· 

John M. H . (# LfJ. J/ J_, 
Lovett Schefrin Harnett, Ltd. 
300 Centerville Road, Suite 200 East 
Warwick, RI 02886 

Michael P. Rob'fnson, Esq. (#6306) 
Shechtman Halperin Savage, LLP 
I 080 Main Street 
Pawtucket, RI 02860 
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firefighters. 

Facts and Travel 

The facts in this case are largely undisputed. Chief Moniz, a thirty-year veteran of the East 
Providence Fire Department, was diagnosed with prostate cancer in August 2002. As a result of 
his diagnosis, Chief Moniz underwent surgery and treatment while on sick leave from August 22, 
2002, until November 18, 2002, after which he returned to active duty. Upon returning to active 
duty, Chief Moniz wrote to the chief of the East Providence Fire Department requesting that the 
forty-four duty days of which he was absent receiving cancer treatment be converted to II injured 
on duty" time. By requesting that his sick leave be converted to injured on-duty time, Chief Moniz 
sought to have the forty-four days of sick leave credited back to his sick leave reserve. f 1 J Under 
Article X, Section 10.02 of the collective-bargaining agreement between the City of East 
Providence and Local 850, 

11 
In-line-of-duty illness" time shall be in conformity with G.L. 1956 § 45- 

19-1 (100 statute). The relevant provisions of the parties' collective-bargaining agreement are as 
follows: 

"10.03 IN-LINE-OF-DUTY INJURY" (A) Members of the fire department, covered by this contract 
who are injured in the line of duty including non-civic details to which they are assigned, shall 
receive full salary while their incapacity exists or until they are placed on a disability retirement 
(This section is in conformance with General Laws of Rhode Island, 1956, as amended, Section 
45-19-1 )." 

In his request letter to the chief of the department, Chief Moniz referenced two other 
firefighters who had also been diagnosed with cancer and " had their sick leave time converted to 
injured on-duty time prior to their retirement from active duty." Those two firefighters, however, did 
not return to active duty following 
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their cancer diagnoses, and both retired from the East Providence Fire Department while on sick 
leave. The department chief denied Chief Moniz's request, and the union filed a grievance 
pursuant to the collective-bargaining agreement. The human resources director denied Chief 
Moniz's grievance, In part because he was able to return to active duty, whereas other firefighters' 
cancer diagnoses resulted in their disability retirements. [21 In his letter denying Chief Moniz's 
request, the human resources director acknowledged that: 

" It is the City's policy to evaluate each request that cancer be presumed to be work related on a 
case-by-case basis. In the past, the City has ruled in two cases, based on the type of cancer and 
the fact that the cancer led directly to disability retirements, that the sick leave taken Immediately 
prior to the disability pension should be converted to injury on duty leave. In your case, based on 
the type of cancer and the fact that you have recovered sufficiently to return to active duty, it is the 
City's position that your sick leave not be converted to injured on duty status." 



............ ,•·--···--·· -- ···--···-·-·"'"--·--··-· .. --···--·--·-·---·--··-··· ··-·. - ····-- . . . . . ·.. .. 
... -·. . . ·-"-··· ,l.; ----~· .- ,_. __ .. ,._ .... 

After the city denied Chief Monlz's grievance, Local 850 submitted the grievance to 
arbitration on Chief Moniz's behalf pursuant to Article XVI of the parties' collective-bargaining 
agreement. At the arbitration hearing, the city argued that its firefighters were not entitled to 
benefits under the " Cancer Benefits for Fire Fighters" statute because it applied only to 
municipalities participating in the optional retirement plan under G.L. 1956 chapter 21 of title 45. 
Local 850 argued that the " Cancer Benefits for Fire Fighters" statute was incorporated into the 
parties' collective-bargaining agreement through the adoption of§ 45-19-1.[3) Local 850 argues, in 
the alternative, that the city's previous grant of the cancer benefit to two of its firefighters 
constituted a past practice, entitling Chief Moniz to benefits under the " Cancer Benefits for Fire 
Fighters" statute. 

On December 9, 2004, the arbitrator issued a decision in favor of Local 850, and awarded 
Chief Moniz forty-four days of sick leave back to his reserve. In his decision, the arbitrator 
concluded that the parties had incorporated the IOD statute into the collective-bargaining 
agreement. He further found that, by enacting the " Cancer Benefits for Fire Fighters" statute, the 
General Assembly amended the IOD statute to include cancer as an occupational injury for Rhode 
Island firefighters. In the alternative, the arbitrator found that any ambiguity regarding the 
applicability of the " Cancer Benefits for Fire Fighters" statute to the collective-bargaining 
agreement should be resolved by looking at the parties' prior application of the contract language. 
In doing so, the arbitrator found that the city had provided benefits through the " Cancer Benefits 
for Fire Fighters" statute to two other firefighters. 
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The arbitrator used these two prior applications to determine that the parties had intended to 
incorporate the " Cancer Benefits for Fire Fighters" statute Into the agreement. 

After the arbitrator filed his award, the city filed a motion to vacate the award in Superior 
Court. The hearing justice determined that the arbitrator had " appropriately assessed the 
collective-bargaining agreement and state statutes and made appropriate findings of fact and 
conclusions of law." Accordingly, on May 12, 2006, the hearing justice denied the City's motion to 
vacate, from which it timely appealed. 

II 

Analysls 

On appeal, the city argues that the arbitrator exceeded his authority by finding that the " 
Cancer Benefits for Fire Fighters" statute applied to its firefighters because (1) the city had 
established its own retirement system pursuant to P.L. 1925, ch. 715, and therefore was exempt 
from the provisions of the " Cancer Benefits for Fire Fighters" statute; (2) that implementation of 
the arbitrator's award would cause irreparable harm because the city had not contemplated nor 
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funded the conferral of benefits under the " Cancer Benefits for Fire Fighters" statute to its 
firefighters; and (3) the application of the " Cancer Benefits for Fire Fighters" statute to East 
Providence created new injured-on-duty and pension benefits that were not the result of collective­ 
bargaining. In response, Local 850 avers that the parties incorporated the 100 statute into their 
collective-bargaining agreement, that the " Cancer Benefits for Fire Fighters" statute amended the 
IOD statute, and that the plain language of the " Cancer Benefits for Fire Fighters" statute applies 
to all Rhode Island firefighters. 

A 

Standard of Review 

" The authority of the courts in this jurisdiction to review an arbitral award is statutorily 
prescribed and is limited in nature." North Providence School Committee v. North Providence 
Federation of Teachers, Local 920, American Federation of Teachers, 945 A.2d 339,344 
(R.1.2008). Public policy favors the finality of arbitration awards, and such awards enjoy a 
presumption of validity. Pierce v. Rhode Island Hospital, 875 A.2d 424, 426 (R.1.2005). " [A]s long 
as an arbitrator's award· draws its essence' from the contract and Is based upon a· passebly 
plausible' interpretation of the contract, it is within the arbitrator's authority and our review must 
end." Town ofCoventryv. Turco, 574A.2d 143, 146 (R.1.1990) (quoting Jacinto v. Egan, 120 R.I. 
907,912,391 A.2d 1173, 1176 (1978)). 

It is well settled that an arbitrator may " make rulings concerning the applicable law and * * * 
interpret the law according to the facts before him or her." Vose v. Rhode Island Brotherhood of 
Conectione! Officers, 587 A.2d 913, 914 (R.1.1991). "{L]ike a judge sitting without a jury, an 
arbitrator is called upon not only to make findings of fact but also to apply the law to the facts." Id. 
Not only may an arbitrator make rulings on the applicable law, but an arbitrator's award will be 
upheld even if he or she makes a mistake or error in interpreting the law. Pier House Inn. Inc. v. 
421 Corporation. lnc., 812 A.2d 799, 803 (R.1.2002). "[AJrbitrators may and should decide 
questions of relevant state law and the interpretation thereof in resolving a grievance brought 
pursuant [to] a [collective-bargaining agreement]." Rhode Island Brotherhood of Correctionet 
Officers v, State, 643 A.2d 817, 821 (R.1.1994). 
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This Court will overturn an arbitration award only " if the award was irrational or if the 
arbitrator manifestly disregarded the law." Purvis Systems, Inc. v. American Systems Corp., 788 
A.2d 1112, 1115 (R.1.2002). " [A] manifest disregard of the law requires ' something beyond and 
different from a mere error in the law or failure on the part of the arbitrators to understand or apply 
the law.·" North Providence School Committee, 945 A.2d at 344 (quoting Westminster 
Construction Corp. v. PPG Industries, Inc., 119 R.I. 205, 211, 376 A.2d 708, 711 (1977)). Rather," 
(a] manifest disregard of the law occurs when an arbitrator understands and correctly articulates 
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the law, but then proceeds to disregard it." Id. (citing Purvis Systems, Inc., 788 A.2d at 1115). 

The city contends that the arbitrator exceeded his authority by construing the " Cancer 
Benefits for Fire Fighters" statute to be an amendment to the JOO statute. This argument ignores 
this Court's precedent that, in resolving grievances among parties to a collective-bargaining 
agreement, an arbitrator should decide questions of state law. Rhode Island Brotherhood of 
Correctional Officers, 643 A.2d at 821. First, it would be impossible for the arbitrator to resolve the 
dispute without looking to the " Cancer Benefits for Fire Fighters" statute because its application to 
East Providence firefighters is the central issue. Additionally, the parties' dispute also was based 
on whether Chief Moniz was entitled to injured on-duty sick time under the 100 statute, 
incorporated in Article X, Section 10.02 of the parties' collective-bargaining agreement. Thus, the 
arbitrator clearly was within his authority to review and interpret the relevant state law because the 
application of it was essential in resolving the parties' dispute. 

Next, the city argues that the arbitrator's award was irrational because conferring 100 
benefits on firefighters diagnosed with cancer would cause the city irreparable fiscal harm. This 
argument is not persuasive. First, the " Cancer Benefits for Fire Fighters" statute specifically 
provides benefits under the 100 etatute to cancer-stricken firefighters. Next, the parties collectively 
bargained for the benefits of the 100 statute. Finally, this Court has held that parties cannot waive 
the benefits under the 100 statute in the collective-bargaining process. See Town of Burrillville v. 
Rhode Island State Labor Relations Board, 921 A.2d 113, 121 n. 6 (R.1.2007) (citing Vose, 587 
A.2d at 915). Therefore, the city's assertion that providing 100 benefits for cancer-stricken 
firefighters would cause irreparable harm is implausible, considering that the city not only was 
contractually, but statutorily, obligated to provide benefits to its firefighters who suffer on-duty 
injuries. Cancer, under the " Cancer Benefits for Fire Fighters" statute, is simply a type of on-duty 
injury for which firefighters are to be paid 100 benefits, along with the many other on-duty injuries 
that firefighters can suffer in the performance of their jobs. Thus, any argument that providing 100 
benefits would cause the city irreparable fiscal ham, is not persuasive. 

B 

Application of G.L. 1956 Chapter 19.1 of Title 45 

The city argues that the language of the " Cancer Benefits for Fire Fighters" statute limits its 
application to 

II 

a municipality that participates in the optional retirement plan for police officers and 
fire fighters provided in [45-21.2]" and that, because the city does not participate in the optional 
retirement program, its firefighters are not entitled to benefits under the provisions of the " Cancer 
Benefits for Fire Fighters" statute. Local 850 contends 

Page 1287 

that the language, " any fire fighter'' within the II Cancer Benefits for Fire Fighters" statute should 
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be construed to include any firefighter in any city or town regardless of whether that city or town 
participates in the optional retirement program. Section 45-19.1-1, entitled" Legislative findings," 
provides: 

"(a) The general assembly finds and declares that by reason of their employment: "(1) Fire 
fighters are required to work in the midst of, and are subject to, smoke, fumes, or carcinogenic, 
poisonous, toxic, or chemical substances; " (2) Fire fighters are continually exposed to a vast and 
expanding field of hazardous substances through hazardous waste sites and the transportation of 
those substances;" (3) Fire fighters are constantly entering uncontrolled environments to save 
lives and reduce property damage and are frequently not aware of potential toxic and carcinogenic 
substances that they may be exposed to; " ( 4) Fire fighters, unlike other workers, are often 
exposed simultaneously to multiple carcinogens, and the rise in occupational cancer among fire 
fighters can be related to the rapid proliferation of thousands of toxic substances in our every day 
environment; and" (5) The onset of cancers in fire fighters can develop very slowly, usually 
manifesting themselves from five (5) years to forty (40) years after exposure to the cancer-causing 
agent. " (b) The general assembly further finds and declares that all of the previously stated 
conditions exist and arise out of or in the course of that employment." 

Section 45-19.1-2 entitled," Definitions," provides: 
"The following terms when used in this chapter have the following meanings:" (a)' Disability' 
means a condition of physical incapacity to perform an}' assigned duty or duties in the fire 
department." (b) • Fire department' means service groups (paid or volunteer) that are organized 
and trained for the prevention and control of loss of life and property from any fire or disaster." (c) 
• Fire fighter' means an individual, paid or volunteer, who is assigned to a fire department and is 
required to respond to alarms and performs emergency action." (d) • Occupational cancer' means 
a cancer arising out of his or her employment as a fire fighter, due to injury from exposures to 
smoke, fumes, or carcinogenic, poisonous, toxic, or chemical substances while in the performance 
of active duty in the fire department." 

Section 45-19.1-3 entitled," Occupational cancer disability for fire fighters," provides: 
"(a) Any fire fighter, including one employed by the state, or a municipal fire fighter employed by a 
municipality that participates in the optional retirement for police officers and fire fighters, as 
provided in chapter 21.2 of this title, who is unable to perform his or her duties in the fire 
department by reason of a disabling occupational cancer which develops or manifests itself during 
a period while the fire fighter is in the service of the department, and any retired member of the fire 
department of any city or town who develops occupational cancer, is entitled to receive an 
occupational cancer disability, and he or she is entitled to all of the benefits provided for in 
chapters 19, 21 and 21.2 of this title and chapter 10 of title 36 if the fire fighter is employed by the 
state. " (b) The provisions of this section apply retroactively in the case of any retired 
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member of the fire department of any city or town." 

" It is well settled that when the language of a statute is clear and unambiguous, this Court 
must interpret the statute literally and must give the words of the statute their plain and ordinary 
meanings." Accent Store Design, Inc. v. Marathon House, Inc., 674 A.2d 1223, 1226 (R.1.1996); 
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see also State v. Greenberg, 951 A.2d 481, 489 (R.1.2008). "The plain meaning of the statute is 
the best indication of the General Assembly's intent." Park v. Rizzo Ford, Inc., 893 A.2d 216,221 
(R.1.2006). Therefore, "when a statute is unambiguous on its face we do not search behind the 
language to determine legislative intent." Angell v. Union Fire District of South Kingstown, 935 
A.2d 943, 946 (R.1.2007). It is only when a statute is ambiguous and susceptible to more than one 
interpretation does this Court have the responsibility to II glean the intent and purpose of the 
Legislature ' from a consideration of the entire statute, keeping in mind [the] nature, object, 
language, and arrangement' of the provision to be construed." Algiere v. Fox, 122 RI. 55, 58, 404 
A.2d 72, 74 (1979). 

Upon a reading of the statute, it is evident that the General Assembly intended to ensure 
that firefighters diagnosed with cancer receive injured on-duty benefits in accordance with the IOD 
statute, § 45-19-1, the Retirement of Municipal Employees statute, chapter 21 of title 45, the 
Optional Retirement for Members of Police Force and Fire Fighters statute, G.L. 1956 chapter 
21.2 of title 45, and the Retirement System-Contributions and Benefits statute, G.L. 1956 chapter 
10 of title 36. The enactment of the " Cancer Benefits for Fire Fighters" statute specifically 
designated cancer among firefighters as an on-duty illness, based on the General Assembly's 
findings that firefighters are exposed to" a vast and expanding field of hazardous substances" and 
that the " rise in occupational cancer among fire fighters can be related to the rapid proliferation of 
thousands of toxic substances." Section 45-19.1-1(a)(3)-(4). Simply put, the" Cancer Benefits for 
Fire Fighters" statute acknowledges the unfortunate fact that in the performance of their duties, 
firefighters develop cancer at a disproportionate rate, and provides a partial remedy by entitling 
them to " all of the benefits provided for in chapters 19, 21 and 21.2 of this title and chapter 1 O of 
title 36.11 Section 45-19.1-3(a). 

The city's argument that the General Assembly intended to restrict the " Cancer Benefits for 
Fire Fighters" statute to firefighters participating in the municipal retirement system is inconsistent 
with the express language of the statute. Nothing in § 45-19.1-3 restricts the statute's application 
to firefighters participating in the optional retirement plan. Indeed, the statute uses the all inclusive 
phrase," any fire fighter." We find no merit in the city's contention that the statutory language, 11 

including [a firefighter] employed by the state, or a municipal fire fighter employed by a 
municipality that participates in the optional retirement for police officers and fire fighters," limits its 
application. The word," any," followed by the term," including," is all encompassing. This 
language does not indicate any intent on the part of the General Assembly to restrict these cancer 
benefits to only certain firefighters. Had the General Assembly intended to limit the statute's 
application to municipal firefighters participating In the optional retirement program, it could have 
done so. See Brown & Sharpe Manufacturing Co. v. Dean, 89 R.I. 108, 116-17, 151 A.2d 354,358 
( 1959) {" if the language of a statute is free from ambiguity and expresses a definite and sensible 
meaning, that meaning is conclusively presumed to be 1he one which the legislature intended" ). 
Thus, we conclude that the language of the " Cancer 
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Benefits for Fire Fighters" statute expressly provides injured on-duty benefits provided by chapters 
19, 21, and 21.2 of title 45, and chapter 10 of title 36. 

In light of our reading of the " Cancer Benefits for Fire Fighters" statute, we conclude that the 
arbitrator did not exceed his authority in finding that the city is obligated to provide injured on-duty 
benefits to Chief Moniz. The " Cancer Benefits for Fire Fighters" statute explicitly provides injured 
on-duty benefits as governed by§ 45-19-1 to firefighters who are diagnosed with cancer. Because 
of Chief Moniz's cancer diagnosis, he is entitled to have the forty-four days of sick leave at issue 
restored to him in accordance with § 45-19-1. 

Ill 

Conclusion 

For the reasons stated in this opinion, we affirm the judgment of the Superior Court and 
remand the file thereto. 

Notes: 

l1l Chief Moniz did not seek compensation from the city because he was paid his usual salary 
while on leave pursuant to the sick leave provision, Article X, Section 10.02 of the collective­ 
bargaining agreement between the city and Local 850. Therefore, the only issue before this Court 
is whether Chief Moniz's leave for treatment of his prostate cancer should have been deducted 
from his sick leave reserve or whether that time should have been restored because his leave fell 
within the ambit of G.L. 1956 § 45-19-1.3. 

l2l We commend Chief Moniz for returning to active duty after battling cancer, and for his 
continuing service to the East Providence community, when he could have retired. In effect, in so 
doing, he saved the city from incurring expenses related to the chiefs retirement, as well as hiring 
a replacement for him. 

[31 Section 45-19-l(a) reads in relevant part: 
"Whenever any••• fire fighter••• of any city, town, fire district, or the state of Rhode Island is 
wholly or partially incapacitated by reason of injuries received or sickness contracted in the 
performance of his or her duties * • * the respective city, town, fire district, state of Rhode Island or 
Rhode Island Airport Corporation by which the • • * fire fighter•• • is employed, shall during the 
period of the incapacity, pay the • • • fire fighter * * * the salary or wage and benefits to which the • 
**fire fighter*** would be entitled had he or she not been incapacitated***." 
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TITLE45 
Towns and cities 

CHAPTER 45-21.2 
Optional Retirement for Members of Police Force and Fire 

Fighters 

SECTION 45-21.2-9 

§ 45-21.2-9 Retirement for accidental disability. 

(a) Any member in active service, regardless oflength of service, is entitled to an accidental disability 
retirement allowance. Application for the, allowance is made by the member or on the member's behalf 
stating that the member is physically or mentally incapacitated for further service as the result of an 
injury sustained while in the performance of duty and certifying to the time, place, and conditions of the 
duty performed by the member which resulted in the alleged disability and that the alleged disability was c· - ! not the result of the willful negligence or misconduct on the part of the member, and was not the result 

···- · of age or length of service, and that the member has not attained the age of sixty-five (65). The 
application shall be made within eighteen (18) months of the alleged accident from which the injury has 
resulted in the member's present disability and shall be accompanied by an accident report and a 
physician's report certifying to the disability. If the member was able to return to his or her employment 
and subsequently reinjures or aggravates the same injury, the member shall make another application 
within eighteen (18) months of the reinjury or aggravation which shall be accompanied by a physician's 
report certifying to the reinjury or aggravation causing the disability. If a medical examination made by 
three (3) physicians engaged by the retirement board, and other investigations as the board may make, 
confirms the statements made by the member, the board may grant the member an accidental disability 
retirement allowance. 

(b) For the purposes of subsection (a), "aggravation" shall mean an intervening work- related trauma that 
independently contributes to a member's original injury that amounts to more than the natural 
progression of the preexisting disease or condition and is not the result of age or length of service. The 
intervening independent trauma causing the aggravation must be an identifiable event or series of 
work-related events that are the proximate cause of the member's present condition of disability. 

(c) "Occupational cancer", as used in this section, means a cancer arising out of employment as a fire 
fighter, due to injury due to exposures to smoke, fumes, or carcinogenic, poisonous, toxic, or chemical 
substances while in the performance of active duty in the fire department. 

(_ ( d) For purposes of subsection ( a), "reinjury" shall mean a recurrence of the original work-related injury 
from a specific ascertainable event. Tue specific event must be the proximate cause of the member's 

I of3 
2/10/2017 11:49 AM 



------··-----~ .. ·-·--··~-··· -, -·--·--~-- . - .. ·-·--·--·---::-_.:.:. ·:.. : ._ .. _·_,,_. 
45-21.2-9 

http://webserver.rilin.state.ri.us/S tatutesffiTLE45/4 5-21.2/4 5-21.2-9 .HTM 

present condition of disability. 

,,- .. ( e) Any fire fighter, including one employed by the state, or a municipal firefighter employed by a 
'--- municipality that participates in the optional retirement for police officers and fire fighters as provided 

in this chapter, who is unable to perform his or her duties in the fire department by reason of a disabling 
occupational cancer which develops or manifests itself during a period while the fire fighter is in the 
service of the department, and any retired member of the fire force of any city or town who develops 
occupational cancer, is entitled to receive an occupational cancer disability and he or she is entitled to all 
of the benefits provided for in this chapter, chapters 19, 19.1, and 21 of this title and chapter 10 of title 
36 if the fire fighter is employed by the state. 

(f) In the event that any party is aggrieved by the determination of the retirement board pursuant to§ 
45-19-1, for an injury occurring on or after July I, 2011, the party may submit an appeal to the Rhode 
Island workers' compensation court. The appellant shall file a notice of appeal with the retirement board 
and with the workers' compensation court within twenty (20) days of the entry of the retirement board's 
decision and shall serve a copy of the notice of appeal upon the opposing party. 

(g) Within twenty (20) days of the receipt of the notice of appeal, the retirement board shall transmit the 
entire record of proceedings before it, together with its order, to the workers' compensation court . 

• 
(h) In the event that a party files a notice of appeal to the workers' compensation court, the order of the 
retirement board shall be stayed pending further action by the court pursuant to the provisions of Rhode 
Island general law § 28-35-20 . . ,- .. 

(_ .. :, (i) Upon receipt of the notice of appeal, the court shall assign the matter to a judge and shall issue a 
notice at the time advising the parties of the judge to whom the case has been assigned and the date for 
pretrial conference in accordance with Rhode Island general law § 28-35-20. 

(j) All proceedings filed with the workers' compensation coun pursuant to this section shall be de novo 
and shall be subject to the provisions of chapters 29 to 38 of Title 28 for all case management 
procedures and dispute resolution processes, as provided under the rules of workers' compensation court. 
The workers' compensation court shall enter a pretrial order in accordance with subsection 28-35-20(c) 
which grants or denies, in whole or in part, the relief sought by the petitioner. The pretrial order shall be 
effective upon entry and any payments ordered by it shall be paid within fourteen (14) days of the entry 
of the order. Provided, however, that in the event that the retirement board files a claim for trial of the 
pretrial order entered by the court, the order of the court shall be stayed until a final order or decree is 
entered by the court. If after trial and the entry of a final decree, the court sustains the findings and 
orders entered in the pretrial order, the retirement board shall reimburse the municipality all benefits 
paid by it from the time the pretrial order was entered until the time the final decree is entered by the 
court. Where the matter has been heard and decided by the workers' compensation court, the court shall 
retain jurisdiction to review any prior orders or decrees entered by it. Such petitions to review shall be 
filed directly with the workers' compensation court and shall be subject to the case management and 
dispute resolution procedures set forth in chapters 29 through 38 of title 28 ("Labor and Labor 
Relations"). 

\. · (k) If the court determines that a member qualifies for accidental disability retirement, the member shall 
receive a retirement allowance equal to sixty-six and two-thirds percent (66 2/3%) of the rate of the 
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member's compensation at the date of the member's retirement, subject to the provisions of§ 45-21-31. 

(· .. ; History of Section. 

,. (P.L. 1968, ch. 230, § 1; P.L. 1980, ch. 59, § 2; P.L. 1991, ch. 255, § 1; P.L. 2007, ch. 331, § l; P.L. 
2007, ch. 473, § l; P.L. 2009, ch. 310, § 50; P.L. 2011, ch. 151, art. 12, § 8; P.L. 2013, ch. 283, § l; P.L. 
2013, ch. 397, § 1; P.L. 2013, ch. 445, § 9; P.L. 2013, ch. 475, § 9.) 

,, 
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·,. \ __ TITLE45 
Towns and cities 

CHAPTER 45-19 
Relief of Injured and Deceased Fire Fighters and Police Officers 

SECTION 45-19-1 

§ 45-19-1 Salary payment during line of duty illness or injury. 

(a) Whenever any police officer of the Rhode Island Airport Corporation or whenever any police officer, 
fire fighter, crash rescue crewperson, fire marshal, chief deputy fire marshal, or deputy fire marshal of ... 
any city, town, fire district, or the state of Rhode Island is wholly or partially incapacitated by reason of 
injuries received or sickness contracted in the performance of his or her duties or due to their rendering 
of emergency assistance within the physical boundaries of the state of Rhode Island at any occurrence 
involving the protection or rescue of human life which necessitates that they respond in a professional 

~'"- capacity when they would normally be considered by their employer to be officially off-duty, the 
l.~ ! respective city, town, fire district, state of Rhode Island or Rhode Island Airport Corporation by which 

the police officer, fire fighter, crash rescue crewperson, fire marshal, chief deputy fire marshal, or deputy 
fire marshal, is employed, shall, during the period of the incapacity, pay the police officer, fire fighter, 
crash rescue crewperson, fire marshal, chief deputy fire marshal, or deputy fire marshal, the salary or 
wage and benefits to which the police officer, fire fighter, crash rescue crewperson, fire marshal, chief 
deputy fire marshal, or deputy fire marshal, would be entitled had he or she not been incapacitated, and 
shall pay the medical, surgical, dental, optical, or other attendance, or treatment, nurses, and hospital 
services, medicines, crutches, and apparatus for the necessary period: except that if any city, town, fire 
district, the state of Rhode Island or Rhode Island Airport Corporation provides the police officer, fire 
fighter, crash rescue crewperson, fire marshal, chief deputy fire marshal, or deputy fire marshal, with 
insurance coverage for the related treatment, services, or equipment, then the city, town, fire district, the 
state of Rhode Island or Rhode Island Airport Corporation is only obligated to pay the difference 
between the maximum amount allowable under the insurance coverage and the actual cost of the 
treatment, service, or equipment. In addition, the cities, towns, fire districts, the state of Rhode Island or 
Rhode Island Airport Corporation shall pay all similar expenses incurred by a member who has been 
placed on a disability pension and suffers a recurrence of the injury or illness that dictated his or her 
disability retirement, subject to the provisions of subsection (j) herein. 

(b) As used in this section, "police officer" means and includes any chief or other member of the police 
department of any city or town regularly employed at a fixed salary or wage and any deputy sheriff, 

r member of the fugitive task force, or capitol police officer, permanent environmental police officer or 
"--· criminal investigator of the department of environmental management, or airport police officer. 

(c) As used in this section, "fire fighter" means and includes any chief or other member of the fire 
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department or rescue personnel of any city, town, or fire district, and any person employed as a member 
of the fire department of the town of North Smithfield, or fire department or district in any city or town. ,,--., 

~-- ' (d) As used in this section, "crash rescue crewperson" means and includes any chief or other member of 
the emergency crash rescue section, division of airports, or department of transportation of the state of 
Rhode Island regularly employed at a fixed salary or wage. 

(e) As used in this section, "fire marshal," "chief deputy fire marshal", and "deputy fire marshal" mean 
and include the fire marshal, chief deputy fire marshal, and deputy fire marshals regularly employed by 
the state of Rhode Island pursuant to the provisions of chapter 28.2 of title 23. 

(f) Any person employed by the state of Rhode Island, except for sworn employees of the Rhode Island 
State Police, who is otherwise entitled to the benefits of chapter 19 of this title shall be subject to the 
provisions of chapters 29 - 3 8 of title 28 for all case management procedures and dispute resolution for 
all benefits. 

(g) In order to receive the benefits provided for under this section, a police officer or firefighter must 
prove to their employer that he or she had reasonable grounds to believe that there was an emergency 
which required an immediate need for their assistance for the protection or rescue of human life. 

(h) Any claims to the benefits provided for under this section resulting fr~m the rendering of emergency 
assistance in the state of Rhode Island at any occurrence involving the protection or rescue of human life 
while off-duty, shall first require those covered by this section to submit a sworn declaration to their 

(-,> employ~r attest~g to the date, _time, pl~ce and nature of the event involving the protection or ~e~cu~ of 
-· human life causing the professional assistance to be rendered and the cause and nature of any mjunes 

sustained in the protection or rescue of human life. Sworn declarations shall also be required from any 
available witness to the alleged emergency involving the protection or rescue of human life. 

(i) All declarations required under this section shall contain the following language: 

"Under penalty of perjury, I declare and affirm that I have examined this declaration, including any 
accompanying schedules and statements, and that all statements contained herein are true and correct." 

(j) Any person receiving injured on-duty benefits pursuant to this section, and subject to the jurisdiction 
of the state retirement board for accidental retirement disability, for an injury occurring on or after July 
1, 2011, shall apply for an accidental disability retirement allowance from the state retirement board not 
later than the later of eighteen (18) months after the date of the person's injury that resulted in said 
person's injured on duty status or sixty (60) days from the date on which the treating physician certifies 
that the person has reached maximum medical improvement. Nothing herein shall be construed to limit 
or alter any and all rights of the parties with respect to independent medical examination or otherwise, as 
set forth in the applicable collective bargaining agreement. Notwithstanding the forgoing, any person 
receiving injured on duty benefits as the result of a static and incapacitating injury whose permanent 
nature is readily obvious and ascertainable shall be required to apply for an accidental disability 
retirement allowance within sixty (60) days from the date on which the treating physician certifies that 

,. the person's injury is permanent, or sixty (60) days from the date on which such detemtlnation of 
\__. 'permanency is made in accordance with the independent medical examination procedures as set forth in 

the applicable collective bargaining agreement. 
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(1) If a person with injured on duty status fails to apply for an accidental disability retirement allowance 
from the state retirement board within the time frame set forth above, that person's injured on duty 
payment shall terminate. Further, any person suffering a static and incapacitating injury as set forth in 
subsection G) above and who fails to apply for an accidental disability benefit allowance as set forth in 
subsection (j) shall have his or her injured on duty payment terminated. 

(2) A person who so applies shall continue to receive injured on duty payments, and the right to continue 
to receive IOD payments of a person who so applies shall terminate in the event of a final ruling of the 
workers compensation court allowing accidental disability benefits. Nothing herein shall be construed to 
limit or alter any and all rights of the parties with respect to independent medical examination or 
otherwise, as set forth in the applicable collective bargaining agreement. 

History of Section. 
(P.L. 1944, ch. 1479, §§ 1, 2; P.L. 1944, ch. 1479, §§ 1-3; P.L. 1952, ch. 2915, § 1; G.L. 1956, § 
45-19-1; P.L. 1~60, ch. 126, § 1; P.L. 1972, ch. 212, § l; P.L. 1973, ch. 245, § l ; P.L. 1975, ch. 154, § 1~ 
P.L. ~976, ch. 167, § l; P.L. 1984, ch. 333, § 1; P.L. 1986, ch. 371, § I; P.L.1987, ch. 527, § l; P.L. 
1988, ch. 64, § 1; P.L. 1988, ch. 329, § 1; P.L. 1990, ch. 419, § 1; P.L. 2001, ch. 77, art. 29, § 6; P.L. 
2002, ch. 65, art. 14, § 2; P.L. 2007, ch. 243, § 1; P.L. 2007, ch. 284, § I; P.L. 2007, ch.'329, § 1; P.t. 
2007, ch. 497, § 3; P.L. 2007, ch. 519, § 3; P.L. 2011, ch. 151, art. 12, § 7; P.L. 2012, ch. 324, § 6; P.L. 
2013, ch. 445, § 8; P.L. 2013, ch. 475, § 8.) ' 
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513 A.2d 18 (R.I. 1986) 

Lawrence LABBADIA 

v. 

STATE of Rhode Island. 

84-540-M.P. 

Supreme Court of Rhode Island. 

July 28, 1986. 
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Anthony E. Grilli, Providence, for petitioner. 

Arlene Violet, Atty. Gen., Madis T. Suvari, Sp. Asst. Atty. Gen., for respondent. 

OPINION 
WEISBERGER, Justice. 

This case comes before us on petition for certiorari as provided by G.L.1956 ( 1979 
Reenactment)§§ 28-35-29 and -30, as amended by P.L.1984, ch. 162, § 1. The petitioner, 
Lawrence Labbadia (Labbadia), seeks review of a decree of the Workers' Compensation Appellate 
Commission that affirmed a trial commissioner's decision denying and dismissing Labbadia's 
petition for workers' compensation benefits on grounds of lack of jurisdiction. We affirm. The facts 
are as follows. 

Labbadia was employed by the State Department of Transportation as a crash-rescue 
crewmember at T.F. Green Airport. On November 22, 1978, while taking a practice run in a new 
rescue truck, Labbaddia was knocked unconscious by an explosion. He was brought to a hospital 
emergency room and was treated for head, neck, and back injuries. Although Labbadia returned to 
work on a couple of occasions, he was unable to sustain the required activity, and his doctor 
advised him not to return to work. Labbadia continued to receive paychecks in the amount of his 
full salary from the date of his injuries until the termination of his employment, which termination 
became effective on July 11, 1981. [11 
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The chief claims representative of the State Division of Workers' Compensation testified that with 
the exception of the March 12, 1982 petition for workers' compensation benefits, there were no 
records in the division's files of any injuries or payments to Labbadia. In addition, the person in 
charge of payroll for the Department of Transportation testified that Labbadia was paid his full 
salary from the date of the injury to his termination and that this salary was paid by the 
department. 

Labbadia petitioned for workers' compensation benefits on March 12, 1982. A hearing was 
held before a trial commissioner, memoranda were submitted, and a written decision was issued. 
The trial commissioner denied and dismissed Labbadia's petition on the ground that at the time of 
his injury Labbadia was not covered by the worker's compensation statutes but rather was 
covered by G .L.1956 ( 1980 Reenactment) § 45-19-1, a statute that provides full salary for crash­ 
rescue crewmembers who are incapacitated while performing their duties. The Appellate 
Commission affirmed, and Labbadia petitioned this court for a writ of certiorari. We issued the writ 
to examine the issues raised by the petition. 

Labbadia is seeking workers' compensation benefits from July 11, 1981, the date on which 
he was terminated from his crash-rescue job. Labbadia argues that he has been erroneously 
denied benefits. He asserts that even though crash-rescue crewmembers who are injured in the 
line of duty are provided full salary and other benefits by§ 45-19-1, they are also entitled to 
workers' compensation benefits because they are not expressly excluded by the terms of 
G.L.1956 (1979 Reenactment)§ 28-29-2(b), which defines those employees covered by the 
Workers' Compensation Act (WCA). He points out that police and firefighters, who are also 
provided§ 45-19-1 benefits, are specifically excluded from the§ 28-29-2(b) definition of the term 
"employee." 

The state argues that the Workers' Compensation Commission lacks jurisdiction over a claim 
filed by a crash-rescue crewmember injured while performing his duties and from the date of the 
injury to the date of termination, received his full salary for a period of approximately two years and 
eight months. The state presented testimony at the hearing before the trial commissioner to show 
that Labbadia had received his checks from the Department of Transportation pursuant to § 45-19- 
1 and had not filed any reports or claims with the Workers' Compensation Commission or received 
any benefits from the commission. The state asserts that when the Legislature amended§ 45-19-1 
to include crash-rescue members, it impliedly excluded crash-rescue crewmembers from the 
WCA 

The Workers' Compensation Commission does not have jurisdiction to hear a claim unless 
the petitioner Is an employee as defined in § 28-29-2(b ), which states in part: " '[E]mployee' means 
any person who has entered into the employment of or works under contract of service or 
apprenticeship with any employer • • • . It shall not include • • • the members of the regularly 
organized fire and police departments of any town or city••*." When the WCA was first enacted, 
police officers, firefighters, and crash-rescue crewmembers were not excluded from the definition 
of "employee." See P.L.1912, ch. 831, art. 5, § 1. Police officers and firefighters were excluded 
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from the WCA by P.L.1917, ch. 1534, § 5. In 1944 the precursor to§ 45-19-1 was enacted by 
P.L.1944, ch. 1479, which required cities and towns to pay police officers who were incapacitated 
during the course of performing their duties, their full salary for the duration of the incapacity. 
Firefighters were added to this statute by P .L.1952, ch. 2915, § 1, and crash-rescue crewmembers 
were added by P.L.1972, ch. 212, ·§ 1. Thus fifty-five years after the Legislature excluded police 
officers and firefighters from the definition of "employee," crash-rescue crewmembers were given 
benefits under § 45-19-1 but were not explicitly 
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excluded from the WCA's definition of "employee." 

Section 45-19-1 provides in part: 

"Salary payment during line of duty illness or injury.-Whenever any police officer, fireman or 
crash rescue crewman of any city, town or the state of Rhode Island shall be wholly or partially 
incapacitated by reason of injuries received or sickness contracted in the performance of his 
duties, the respective city, town or state of Rhode Island by which said police officer, fireman or 
crash rescue crewman is employed shall, during the period of such incapacity, pay such police 
offlcer.ftreman or crash rescue crewman the salary or wage to which the said police officer, 
fireman or crash rescue crewman would be entitled had he not been so incapacitated, and in 
addition thereto shall pay such medical, surgical, dental, optical, or other attendance or treatment, 
nurses and hospital services, medicines, crutches and apparatus for such period as is necessary, 
except that if any said city, town or the state of Rhode Island shall provide said police officer, 
fireman or crash rescue crewman with insurance coverage for the above related treatment, 
services, or equipment, then said city, town or the state of Rhode Island shall only be obligated to 
pay the difference between the maximum amount allowable under said insurance coverage and 
the actual cost of said treatment, service or equipment. 

"As used in this section, the term 'crash rescue crewman' shall mean and include any chief or 
other member of the Emergency Crash Rescue Section, Division of Airports, Department of 
Transportation of the State of Rhode Island regularly employed at a fixed salary or wage." 

This provision gives police officers, firefighters, and crash-rescue crewmembers greater 
rights than they would have under either common law (where, for instance, they would have to 
show fault on the part of the employer as well as overcome certain defenses) or the WCA (where, 
even though the employee is relieved from proving fault, the employee receives only the 
percentage of salary provided in G.L.1956 (1979 Reenactment)§ 28-33-17). 

In deciding whether the inclusion of crash-rescue crewmembers in § 45-19-1 excluded them 
from the Jurisdiction of the Workers' Compensation Commission, we are mindful that our duty is to 
determine and effectuate the legislative intent underlying these statutes. See, e.g., State v. 
Delaurier, 488 A.2d 688, 693 (R.1.1985); Berkshire Cablevision of Rhode Island v. Burke, 488 A.2d 
676, 679 (R.1.1985). 
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The WCA was enacted to provide a no-fault mechanism to create employee benefits for job­ 
related injuries. Volpe v. Stillman White Co., 415 A.2d 1034, 1035 (R.1.1980). In exchange for their 
more cumbersome and often ineffective common-law remedies, employees are entitled to benefits 
for work-related injuries without proving fault and are also provided a procedure for claiming 
entitlement to benefits that is less costly and more expeditious. To effectuate this goal, the WCA 
generally provides the exclusive right and remedy for injured employees. Hornsby v. Southland 
Corp., 487 A.2d 1069 (R.1.1985); Cacchillo v. H. Leach Machinery Co., 111 R.I. 593,305 A.2d 541 
(1973). The Legislature has specifically established the WCA as the sole remedial avenue by 
enacting§§ 28-29-17 and -20, which provide that the right to compensation under the WCA is in 
lieu of all other rights and remedies. 

Section 45-19-1 was intended to provide greater work-related-injury benefits to certain public 
employees whose jobs require them to serve the state or its municipalities, often in dangerous 
situations. When the Legislature added crash-rescue crewmembers to the list of those covered by 
§ 45-19-1, it enhanced the rights and remedies of crash-rescue crewmembers injured in the line of 
duty. At the same time, because we must presume that the Legislature was aware of the 
exelusivity 
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provisions of the WCA, see Narragansett Food Services, Inc. v. Rhode Island Department of 
Labor, 420 A.2d 805, 808 (R.1.1980), we are of the opinion that the Legislature impliedly excluded 
crash-rescue crewmembers from the WCA. If this were not so, crash-rescue crewmembers would 
be entitled to benefits under both the WCA and§ 45-19-1. Such a result would be in· direct conflict 
with the exclusivity-of-rights-and-remedies provisions of the WCA and with the clear legislative 
intent and policy behind the WCA. 

Labbadia, however, asserts that the Legislature should have explicitly excluded crash-rescue 
crewmembers from the definition of "employee" in § 28-29-2(b) as it did for police officers and 
firefighters. He argues that without such exclusion we must find that he is entitled to workers' 
compensation benefits. It is true that definitions should usually be given their ordinary meaning 
and should usually be strictly construed. Delaurier, 488 A.2d at 693. However, as was pointed out 
in Delaurier, "[i]f a mechanical application of a statutory definition produces an absurd result or 
defeats legislative intent, this court will look beyond mere semantics and give effect to the purpose 
of the act." Id. at 694; see also City of Warwick v. Aptt, 497 A.2d 721, 724 (R.1.1985). We should 
also point out that § 28-29-2 begins by stating that the definitions that follow will apply "unless the 
context otherwise requires." A reading of the WCA, as a whole, leads us to conclude that the 
Legislature has clearly expressed its intent to make this statutory edifice the exclusive remedy 
whenever it is applicable. Consequently, we conclude that the granting of benefits under§ 45-19-1 
by clear implication excluded crash-rescue crewmembers from eligibility from workers' 
compensation remedies. 

In view of the clear enunciation of the Legislature's intent to make the WCA the exclusive 
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remedy whenever applicable and their decision in§ 45-19-1 to provide greater benefits to crash­ 
rescue crewmembers, we hold that a crash-rescue crewmember who is injured while performing 
his duties is excluded from the WCA definition of "employee," and therefore, the Workers' 
Compensation Commission is without jurisdiction to hear such a claim. Any action by Labbadia 
concerning any available benefits for his work-related injury would be governed by § 45-19-1. 

For the reasons stated, the petition for certiorari is denied, the writ heretofore issued is 
quashed, and the matter is remanded to the Appellate Commission with our decision endorsed 
thereon. 

BEVILACQUA, C.J., participated in the oral argument and in the decision of the court but 
retired prior to the publication of this opinion. 

Notes: 

, [
1 
tabbadia was terminated by his superiors at the Department of Transportation because he 

failed to take a required civil service examination. The propriety of this termination was not and 
could not be raised in this litigation, which deals solely with his claim for workers' compensation 
benefits. 
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Jfyou answered YES, have you accepted the position? C YES CJ NO (lf you answered NO, please explain your 
nswer) .. ·_ --------------------------------------- 

Are you currently employed with any other government or private employer? 

If YES, please describe the type of employinent: , 
CYES oc t1n~ 1111 

,~s~3 
ERSRJ 
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SSN 

City State Zip Relationship 

Are you currently receiving benefits from either Workers' Compensation or Injured on Du 

If you are currently receiving Workers' Compensation, indicate the weekly amount and starting date of such payments. 
Pl~ase be advised that ff your applfcatfon is approved, by law, your disability payments will be offset by the 
amount of your workers' compensation payments, including but not limited to Jump sum payments and payments 
for scarring and loss of use. 

lfYES: Weekly Amount:$ ') :> 7) · 9).. -r 
l\1EMHEU (:t·:t{flFJCAHO~ ~) f>Jr:isC'initiril c-arll statement :11fc1· r<':tdin::! and sigu: · 

Starting Date: 
and/ or 

L/ I i'I I ..2 a I <'- 
Lump Sum Amount: $ ------- 
Date Lump Sum Awarded_/ I 

./ ,y/1~ I agree to cooperate fully with the requests and terms set forth by ERSRJ and the Rhode Island 
Gmeral Laws governing disability retirement if I am approved for a Disability Pension . 

./ ,Jj14 I understand that if I am approved for an Accidental Disability pension, consistent with R.I.G.L 
§36-10-15 and §16-16-17, as a condition of continued receipt of a disability retirement allowance, I 
must provide the Board with such affidavits and accurate evidence of earnings, employment and 
gainful activity as the Board may require including but not limited to joint and/or individual tax 
returns. I acknowledge that ifl am in violation of the law, my pension benefit may be suspended . 

./ rl/a. I understand that if I am determined to be disabled from service (current employment), I will 
collect a benefit equal to 50% of my annual compensation at the time of my retirement subject to the 
provisions of RIGL §36-10-31 and § 16-16-20, and that accepting employment which is- the same or 
similar to the position from which I am disabled may result in suspension of my pension benefit. 

./ Jfi11 I understand that if I am determined to be disabled from any occupation, I wilJ collect a benefit 
equal to 66 213 % ofmy annual compensation at the time of my retirement subject to the provisions of 
RIGL §36-10-3 l and §16-16-20, and that accepting any type of employment will result in suspension 

. of my pension benefit. 
./ J )14 I, the undersigned, certify that I have read all instructions_ and information and understand my 

rights and benefits as a member of the Employees' Retirement System of Rhode Island. I hereby make 
known my intention to apply for disability retirement as of the date the application is received by 
ERSRI. 

T~~~ 

ON PROVIDED ON TlllS FORM IS TRUE AND CORRECT TO fflE BEST OF 
SCRJBED tJNDER TIIE PENAL rus OF PERJURY. 

Date f:1 r. rj.. Signature 

,~s~3 · 
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. 1 OEPARTMENl'IEMPLC.ft'E'R: El':ecutive Mil:itary Staff !OD 
LAST NAME: JENCKS JR. MIOOLEJN.mAL; c· FIR$T NAME: DAVID 

ADDRESS: Stroet City! li.ARWICX ~: 02886 
· HOMEPHON 

JOB TITI.E: ~iref1ghter 

NO 

• > ...... 
. :~: 

}1 '··;·.. :.:~r~.~·":t. · .... 

:::·,·. .. . ... :;;•·,.>. -~~-· M'.~'t:~· ~'~:-~·:,t·. :.~ :".~4~~:~A :.. ·. )! ·.:·\· .. ,;.}., '. .. ,..~::·~· ..... -.~~~~;; .. , .~_i/::/t ·~,'l~,. : '-°~~-· .. :t.:, 

DATE: 
;: -· .. 

SUPERVISOR. NAME (PRINT): . SIGNATURE: DATE; 
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Roni I. l.,.ft\~t. 19.14-l 'l'Y.l 
'"'"' ft ,'idic(rin, 1~4?•2010 
Jnh" M. Hor11t11 ·t . 
~~rn:n n. 'lt\,I( 

""'"""''' lll1ude l,~1n,I "°""" ~1•Uik'lat1k'I:~ )lo 

l.Mtn:.l1tr Ne<.· \t.rk lb, 

Tix Summit F.m, Suite 200 
300 Cenrcn·illt Road 
~nvick, Rl 02886 
Tel: 4fll/863-8800 
Fax: 40)/738-4838 
Mau: 800/4~1-1602 
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September 28, 2016 
.. 

Michael P. Robinson, Esq. 
Shechtman Halperin Savage, LLP 
1080 Main Street 
Pawtucket, RI 02860 

RE: David Jencks 

Dear Mr. Robinson: 

On April 19, 2015, David Jenks was· injured in the 
course of his service as a firefighter while employed by 
the State of Rhode Island. Currently, he is receiving 
injury on duty (IOD) pay pursuant to R.I.G.L. §45-19-1 (as 
referenced by the enclosed Memorandum of Agreement). On 
September 13, 2016 his employer sent him a letter, (a copy 
of which is enclosed), telling him to apply for an 
accidental disability pension as dlctated by §45-19- 
l(j} (1)&{2). He was warned that his failure to comply with 
the instructions explained in the letter would result in 
the termination of his IOD pay on October 19, 2016. 

Mr. Jenks filed his application with the office of the 
ERSRI on August 30, 2016 (see enclosed copy of 
application). Soon thereafter he was told by a senior 
administration aide, Gloria Bernstein, that his application 
would not be processed further unless he initialed the 
certification sections of the form that authorized his 
application to be processed through R.l.G.L. §36-10-15 
only. 

Jenks is entitled to have his application processed 
under R.!.G.L. §45-21.2-9. §45-19-1 is addressed to any 
firefighter "of any city, town, fire district or the state 
0£ Rhode Island". §45-21.1-9 (e) refers to "Any firefighter, 
including one employed by the state ... " Labbadia v. State 
of Rhode Island, 513 A.2d 18 (1986) 



000031 

September 28, 2016 
David Jencks 
Page 2 of 2 

As you are aware, Title 45 provides a different 
substantive benefit, and additional procedural appellate 
remedies to firefighters than Title 36 provides to all 
other city, town, municipal and state workers. The General 
Assembly found this necessary to compensate firefighters 
differently since they are regularly exposed to greater 
dangers in the course of protecting the general public. 
f!..t.~L.~t..~~~ence v. IAF Local, 850 982 A. 2d 1281. 

Please share this letter with the powers of 
administration and let me know whether the Board will 
reconsider Ms. Bernstein's decision of refusing Jenks his 
right to pursue a disability pension pursuant to §45-21.2- 
9. Otherwise, I will have no choice but to assume Mr. 
Jenks has exhausted his administrative remedies with the 
Board and petition to the Rhode Island Superior Court for relief. 

I await your response. 

ycurs, 

LTD. 

JMH/crm 
Enclosures 
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State of Rhode Island 
MEMORANDUM OF AGREEMENT 
Department of Labor and Training 
Division of Workers' Compensation 
s, o. Box 201..90 
Cranston, RI 02920-0942 
Phone(401)462-8100 TDD(401) 462-8006 

1.EMP~ 
SSN:'-~ 
Name: David c Jencks 
Ado.r: 
A:idr: 

;!~~e:Wa.rwickl RI 028:B: a 

- ... "'"---·---·--·--· -·······- ... - ..... _. ~-· 

Correction of Prior Report 

DWC No. 

Insurer File N~ 

2.EMPLOYER: 
FEIN 
Name: State of Rhode Island 
Acidr: 6f5 New London Ave. 
Addr: 
CSZ: Cranston RI 02920 
Phone : ( 4 O 1) 2 7 5 - 4 6 4 8 

3.INSURANCE COMPANY NAMED ON WC POLICY: 4.CLAIM ADMINISTRATOR: 

Does employee have other employers? 
employer. 

ls this a recurrence of a previous injury? Y / N Previous disability end date~~~~~~ 
~as the employee worked at least 26 weeks prior to this recurrence. Yes No 
If yes, a new wage statement is required. 
Signature: 

FEIN 
Name: State of Rhode Island 
Addr: 1 Capitol Hill 
Add.:?:": DOA/ SEWC 
CSZ: Providence RI 02908-5866 
Pnone:40l-S74-8500 

Injury Date: 04/19/2025 
Firsr: Date of First Disability: 04/22/2015 
?lace where injury occured: Quonset Buildi 

DISABILITY TYPE: (check all that apply) 
Temoorarv Total as of ~--,,...,..<f'--,,,_.-,-,,~~=-~- Z Temporary Partial as of 9?..2y.jv IS 

RATE INFORM.~TION: Single 

!~!:IA A;:ime __ i_.3_c._;_. e,_1 _ 
Base~~~~~ Rate 

DATE OF INITIAL PAYMENT UNDER MOA: 

Yes 

Print Name. 

FEIN: 
Name: State of Rhode Island 
Addr: l Capitol Hill 
Addr: DOA I SEWC 
CSZ: ?rovidence, RI 02908-5866 
Phone: 401-574-8500 

of injury: 

Death Benefits/Date of Death 
Payable to: 

Pe:::manent Total as of~~~~~~~~~~~ 

Mar:::-ied 1-:·.1mber of Exemptions 
AWW(include bonus/no OT) 
Average overtime Amount 
Number of Dependents 
Weekly Dependency Rate 

Total Weekly Rate~~~~~~~~~~~~~~- 

3b 3ho/L 7 . ' 

No !f yes, attach a wage statement from each 

Date: 

WO~S' COMPENSATION BENEFITS: 
YOU MUST REPORT ANY BARN:tNGS you receive to the Claim Aaninistrator that pays your benl!fits. Failure to report earnings 
ray subject you to civil or criminal liability. Your endorsemen~ on a benefit cheek is your statement that you are qualified to 
receive workers' compensation benefits. You a~e NOT entitled to receive workers' carpensation benefits for any time that you 
a~e i~risoned es a result of a criminal conviction. 

ATTACH WAGE STATEMENT(S) AND DBPEND3NCY FORM 
DWC-02 (01/03) For instructions visit our web site: www.clt.ri.gov/wc 
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September 13. 20 J 6 

\fr. David Jencks .- 
Warwick. Rhode Island 0288.6 

Date of Injury: 4 19 2015 
Datl! ~·: 4:~2 2015 
Clain~ 

Dear \fr . Jencks: 

You were injured on April 19. 20i5 and began receiving Injured on Duty benefits effective April ~2. 
~() 15. This letter is intended to inform you or rights pursuant to Rhode Island Law because you are 
receiving Injured on Duty' benefits due to your work related injury. 

Rhode Island kt\\ provides that your Injured on Duty benefits will he terminated once you return tl' work 
or upon a finding made at the Workers Compensation Court tha: you arc no longer disabled. Further 
the duration of such benefits is time limited by statute. Rhode Island General Laws §~5-19-1 (i I< l i & (: J 
provides: 

li I Any person receiving injured on-duty benefits pursuant to this section, and subject to the 
jurisdiction of the state retirement board for accidental retirement disability. for an injur) occurring on 
or a Her July J. 2011. shall apply for an accidental disability retirement allowance from the state 
retirement board not later than the later of eighteen ( l 81 months after the date of the person's injury that 
resulted in said person's injured on duty status or sixty ( 601 days from the date on which the treating 
physician certifies that the person has reached maximum medical improvement. ;'iothing herein shall bl! 
construed to limit or alter any and all rights of the panics with respect co independent medical 
examination or otherwise. as set forth in the applicable collective bargaining agreement. 
Xotwithstanding the forgoing. any person receiving injured on duty benefits as the result of a static and 
incapacitating injury whose permanent nature is readily obvious and ascertainable shall be. required IO 
apply for an accidental disability retirement allowance within sixty (601 days from the date on which the 
treating physician certifies that the person's injury is permanent. or sixty (60 I days from the date on 
which such determination of permanency is made in accordance with the independent medical 
examination procedures as set forth in the applicable collective bargair.ing agreement. 



I 1 i If a person with injured on duty status fails to apply for an accidental disability retirement 
allowance from the state retirement hoard within the time frame ~et forth above. that person's injured on 
duty payment shall terminate. Further. an: person suffering a static and incapacitating injury as set rorth 
in subsection <.i I above and who fails to apply for an accidental disability benef t allow ance as set t~ irth 
in subsection l.i l shall have his or her injured on duty payment terminated. 

t 2 l A person who so applies shal l continue to receive inj urcd on duty payments. and the right to 
continue to receiv e f0D payments of a person who so applies shall terminate in the event of a Jim1J 
ruling of the workers compensation court allowing accidental disability benefits. ".\othing herein sh,111 he 
construed to limit or alter any and all rights of the parties wirh respect ro independent medical 
examination or otherw ise. as set forth in the applicable collective bargaining agreement. 

If you remain on Injured on Duty status and vou ha,·e not applied for accidental retirement disabilit\ 
benefits pursuant t0 RIG L ~45-19-1 li 1. the State of Rhode: Island may terminate your benefits upon 
reaching the eighteen months: (ktober 19 . .:!O 16. 

"" If) ou have any fun her questions regarding your stat us while col iecting Injured on Duty benefits. 
please call me at (-4011~75-464~. 

Sincerely. 

Cc: Christopher P. Callahan. Director 
Chief Todd Mullane 
Brendan Gill. President. L2886 
Alice Pierce 



...... 
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.r· 
Return To: 
EMPLOYEES' RETIREMENT SYSTEM OF RHODE ISLA.\'D 
AttD: Disability Case Manager 
SO Service Avenue, 2•d Floor 
Warwick, RI 02886-1021 
Office (401) 462-7600 Fax (401) 462-7691 
Email: ersri@ersri.org Website: www.ersri.org 

APPLICATION FOR 
ACCIDENTAL DIS MENT 

Employees' Retirement 
State Employees I 

Instructions: Please read all instructions and Information provided on pages 3 -6 of this application before completing the application. 
Please print legibly or type lu black/blue ink and return the completed application to ERSRI. Failure to provide responses to all requested 
information will result In a delay iu processing your application. 

THIS APPLICATION MVST BE COMPLETED BY YOU AND RECEIVED AND DATE STAMPED 
BY ERSRI PRJOR TO YOUR TERMINATION FROM EMPLOYMENT 

City: 
WARWICK State: 

RI 
ZIP: 
02886 

Estimate No.: 0 Date ofBirth: 

I. Date of aileged accident (Refer to Official Injury Report): 'f'-1-'//'-'f'-f-'/J..&MQ+..{ £~- 
hi /h 

I 
ed d . di d i . 1 w c occurr on ate you 1D cate in question 

4. Do you e eve you are perm8l}tlltly and totally disabled from any employment due to the ittjwy you received as described in questions 1, 2 and 3 above? (;l°YES ONO 

If you answered YES in question 4, you must provide the reasons you feel you can never again work in any type of employment You 
must limit your reasons to the injury you described in questions I through 4 above. (If additional space is needed, please use the back of the form}: 

Have you been offered a light duty position? CJ YES wAA. ,J..Q...., \
6
..ie\ 

If you answered YES, have you accepted the position? 0 YES ONO (If you answered NO, please explain your 
wer):.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

-- 
- - 

Are you currently employed with any other government or private employer? 

If YES, please describe the type of employment: 
OYES Dttmr !Lil 

/~S~3 
ERSRJ 
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.. ..- _, __ , ·-···-- - ~·-·- --·---- -·-·· .. ··-· - .. ·- ~-.-- . 
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Address 
SSN 

I I 

City 

Are you··cwrently receiving benefits from either Workers' Compensation or Injured on Du 

If you are currently receiving Workers' Compensation, indicate the weekly amount and starting date of such payments. 
Please be advised that if your application is approved, by law, your disability payments l'lill be offset by the 
amount of your workers' eo~~D?.ation payments, including but not limited to Jump sum payments and payments ". for scaning·aod loss of use . 

• .JfYES: Weekly Amount:$ :J,. S 7) · ~). ;- and/ or Lump Sum Amount:$ 
,. ~~~~~~~ L/ I d 

Relationship 

I! t • i ... ti I II • ., t · I 

MJ:!\1BLH CERHFICATIO:\', !\111,t hr com TrtrcJ) PIcaso initial each statement affr,· rradin:! and ~i:!11: 

../ 'VI,~ 1 agree to cooperate fully with the requests and terms set forth by ERSRI and the Rhode Island 
General Laws governing disability retirement if I am approved for a Disability Pension . 

../ r-1;'4 I understand that if I am approved for an Accidental Disability pension, consistent with R.I.G.L 
§36-10-15 and §16-16-17, as a condition of continued receipt of a disability retirement allowance, I 
must provide the Board with such affidavits and accurate evidence of earnings, employment and 
gainful activity as the Board may require including but not limited to joint and/or individual tax 
returns. I acknowledge that ifI am in violation of the law, my pension benefit may be suspended . 

../ rift~ I understand that if I am determined to be disabled from service (current employment), I will 
coJlect a benefit equal to 50% of my annual compensation at the time of my retirement subject to the 
provisions of RIGL §36-10-31 and § 16-16-20, and that accepting employment which is the same or 
similar to the position from which I am disabled may result in suspension of my pension benefit. 

../ J}v
11 

I understand that if I am determined to be disabled from any occupation, I will collect a benefit 
equal to 66 2/3 % of my annual compensation at the time of my retirement subject to the provisions of 
RIGL §36-10-31 and §16-16-20, and that accepting any type of employment will result in suspension of my pension benefit. 

./ J}~ l, the undersigned, certify that I have read all instructions and information and understand my 
rights and benefits as a member of the Employees' Retirement System of Rhode Island. I hereby make 
known my intention to apply for disability retirement as of the date the application is received by ERSR1. 

T THE IN~ ION PROVIDED ON THIS FORM IS TRUE AND CORRECT TO THE BEST OF 
E~ Sl~NE 1'1> SCRIBED UNDER THE PENALTIES OF PERJURY. 

Signature ~ \ . Date 8 :?. ~ 0 £ ~f\l 9lll 

\HSH3 
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982 A.2d 1281 (R.I. 2009), 2007-277, City of East Providence v. International Ass'n of Firefighters 
Local 850 t"! div.c1 {text-align: center}/**/ 

Page 1281 

982 A.2d 1281 (R.I. 2009} · · · t 

CITY OF EAST PROVIDENCE 

v. 

INTERNATIONAL ASSOCIATION OF FIREFIGHTERS LOCAL 850. 

No. 2007-277-Appeal. 

Supreme Court of Rhode Island. 

November 20, 2009 

Page 1282 
Gina A. DiCenso, Esq., for Plaintiff. 
Margaret L. Hogan, Esq., Wakefield, for Defendant. 
Present: SUTTELL, C.J., GOLDBERG, FLAHERTY, ROBINSON, JJ., and WILLIAMS, C.J. 

(ret.). 

Page 1283 

OPINION 
WILLIAMS (ret.), Chief Justice. 

After successfully undergoing treatment for prostate cancer, East Providence Fire 
Department Battalion Chief, James Moniz (Chief Moniz), requested that his sick leave be restored 
and that he be given the full benefits pursuant to G.L. 1956 chapter 19.1 of title 45, entitled " 
Cancer Benefits for Fire Fighters." After his request was denied by the City of East Providence 
(the city}, the International Association of Firefighters, Local 850 (Local 850), filed a grievance on 
his behalf alleging that the denial of the request to restore Chief Moniz's sick time violated the 
parties' collective-bargaining agreement. The parties submitted to arbitration, and the arbitrator 
issued a decision granting the restoration of Chief Moniz's forty-four days of sick time. The 
Superior Court confirmed the award, and the city timely appealed. In this case we are called upon 
to determine whether the arbitrator exceeded his authority in determining that East Providence 
firefighters are entitled to injured on-duty benefits through the application of the " Cancer Benefits 
for Fire Fighters" statute. For the reasons set forth in this opinion, we conclude that the " Cancer 
Benefits for Fire Fighters" statute does indeed provide injured on-duty benefits to East Providence 



Emplo~rees~ Retirement System 
of Rhode Island 

ERSR/Board: September 15, 2017 

Roger P. BCJIIClrew 

Mm: A. Carru.oJo RE: Retitt.ment Boud Meeting of September 13, 2017 

Briai M. Danfd1 Dear Mr. J cncks J:.: 

Tbomu A. M\llllmey Your counselor Matymn Pcmorio will be m conmct with you resuding the info:mation 
and foJms teq~ed to ptoces5 your disability pension. 

Clare M. Newell 

Maraia B. lu:b&ck If you ha.vc any questions, please contact Ms. Pemorio &t 401.462. 7600. She will guide you 
through the disability cn.rollment process. 

lanRmdcllu 

You have the right to &ppeal this decision and to have a hearing. The hearing will be befute 
the Duability Subcommittee who will make a recommt.ndation to the R.etitrment Boud. 
The tequest for appeal shall be in writing, signed by you or yout &ttomey a.nd shall contl.i:o. 
you: m.me, the d&te and nature of the decision beixig contested imd a clear m.tcmcnt of the 
objection to the decision. The nque,t for s.ppcal tnurt be received by this office within 30 
days of the date of this lett.c:t. The :equest &hall be sent to the Executive DiEec:tor. 
F.mployees' Retiranent System of Rhode Island, 50 Scmce Avenue 2nd Floor, Wu:wic:k, 
Rhode Island 02886. Failute to strictly comply wi%h theae ptoccdmes shall be grounds to 
deny any for iecomid.e.ration. 

PauJL Dion 

Thamu M, l.ambert 

JohnP.~ 

Mariume F. Mente 

We 'Write to infonn you that on Sept:cmber 13, 2017 the RetitcmcntBoud voted to app.r<n>e 
your appliution fot an Accidental disability pension for 50% of your compcmauon at the 
titne of youuetimnent pumant to Rhode Ialand Gene.tal Law (RJGL) §36-10-15(b). The 
subcoimmttcc found you to be pcananelltly and totally disabled frott:i aetvicc, but did :not 
find you to be pcttnmcntly and totally disabled fr0tn my cmploymtnt consiste.ot with §36- 
10-15(c) and §28·3.3-17(b). 

.ADL/bm 

cc: 6\JIIUl.c.jay.nfg@mai1.mil 



LOVETT SCHEFRIN HARNElT. LTD. TORO LAW OFFICES. P.C. 
ATTORNEYS AT LAW 

300 CenteMlle Roed, Ste.200 Ea.t 
~rwfck. Rhodt /8/and 02886 

(401) 603-8800 Telephone 
(401) ?38-4838 Faoslml/e 
/h@metf@1oye1t1sw.com 

John M. Hamett, Eaq. • 
•admitted In Rf, MA & NY 

October 5, 2017 

RI (401) 734.9595 Telephone 
MA (608) 730-2800 Te/epho,­ 

(401) 7:U-.U.74 Fec,/m/e 
iohnt@toroJaw.eom 
John It Tao• 

• &dml!t9d In RI and MA 

ii . 

ATTN: Frank J. Karpinski 
Executive Director 
Employees' Retirement 
System of Rhode Island 
50 Service Avenue 
2nd Floor 
Warwick, RI 02886 

RE: David Jencks Jr; 

Dear Mr. Karpinski: 

Pleaee accept this as Mr. Jencks's Appeal/Request for Hearing 
before the Disability Subcommittee, from the Retirement Board's 
decision to approve his application foi a disability pension 
consistent with S36-10-15(c), by letter dated September 15, 2017. 

The Statement of Objection to the Board's decision is as 
follows: 

FACTS: 

On April 19, 2015, David Jenks was injured in the course of 
his service as,a firefighter while employed by the State of Rhode 
Island. Currently, he is receiving injury on duty (IOD) pay 
pursuant to R.I.G.L. §45-19-l (as referenced by the enclosed 
Memorandum of Agreement). On September 13, 2016 his employer sent 
him a letter (a copy of which is enclosed) telling him to apply for 
an accidental disability pension as dictated by §45-19-l(j) (1) & 
(2) .. He was warned that his failure to comply with the instructions 
explained in the letter would result in the termination of his IOD 
pay on October 19, 2016. 



October S, 2017 
David Jencks 
Page 2 of 2 

Mr. Jenks filed his application with the office of the ERSRI 
on August 30, 2016. On September 15, 2017 the Retirement Board 
granted him an accidental disability pension, however under Title 
§36, not S45-19-1. 

REASONS OF APPEAL: 

Jenks is entitled to have his application processed under 
R.I.G.L. §45-21.2-9. §45-19-1 is addressed to any firefighter "of 
any city, town, fire district or the state of Rhode Island". §45- 
21.1-9 (e) refers to "Any firefighter, including one employed by 
the state ... " Labbadia v. State of Rhode.Island 513 A.2d 18 (1986) 

Title §45 provides a different substantive benefit and 
additional procedural appellate remedies to firefighters than Title 
§36 provides to all other city, town, municipal and state workers. 
The general assembly found this necessary to compensate 
firefighters differently since they are regularly exposed to 
greater dangers in the course of protecting the general public. 
City of East Providence v. IAF Local 85~ 982 A.2d 1281. 

The Board's decision of refusing Jenks right to pursue a 
disability pension pursuant to §45-21.2-9 is against the law as 
stated above. 

JOHN M. HARNE SQ./*2672 
LOVETT SCHEFR N HARNETT, LTD. 
300 Centerville Road 
Summit East - Suite 200 
Warwick, RI 02886 
(401) 863 .. 8800 
Jharnett@lovettlaw.com 

JMH/crm 
Enclosures 



ERSRJ Board: 

Seth Magaziner 
General Treamru 

Chair 

Witliem B. Pinelli 
YtoeClialr 

Roger P. Boudreau 

Merle A. Cmuolo 

Brian M. Daniels 

Michael DiBiue 

P'111 I.. Dian 

Thomas M. Le.tnben 

John P. Maguire 

Marianne F. Monte 
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Eualtive Director 

Employees' Retirement System 
of Rhode Island 

November lS,2017 

John M. Harnett, Esq. 
LOVB1T SCHEFRIN HARNEIT, LID. 
300 Centerville Road 
Summit East- Suite 200 
Warwick, RI 02886 

RE: Request for a Hearing- David Jencks, Jr. 

Dear Attorney Hamett: 

In accordance with Rhode Island OeneraJ Laws §36-&~3 and the Rules of Practice and 
Procedures for Hearings, your request for a hearing has been assignod to: 

HEARING OFFICER: 

LOCATION: 

Raymond .A. Ma~o Elq. 
Phone: (401) 861-2900 
Employees• R,etirement System of Rhode Island 
SO Sffl'ice Avenue. :fd Floor 
Warwick, RI 02886 

You should contact the hearing officer to &mlJlF a mutually convenient time to hold the 
he~. 

An applicant may repn,sent him/her self at this Hearing or- lhc eese may be pr,e&ented by ·a 
lawyer. Consistent with Rhode Island General Law §11-27-2, entitled "Practice of law" 
dPftned, any person accompanying the applicant who is not a lawyer cannot present the 
applicant's cue to the Hearing Officer. 

Should you have any additional questions, please do not hesitate to contact me at (401) 
46~7608. 

Simerely. 

/J. raa "µ_ L/u.rme Donoyan 
AISistant to the Executive Director 

ee: David Jencks, Jr. 
Raymond A. M.arcaooio, Esq. 
Michael P. Robinson, Bsq. 

5.0 s,rvJQeAYIAµ9 2fll FIP.Pr, ~ RI 02..Uf-10.21 (@1).{G-7800 F~: ( .. P1)C-711.1 
£.Mall: c;rpi@cmi .q:g Web Site: www.cqri.cg 



c. 
State of Rhode Island 
MEMORANDDM OF AGREEMENT rr ,artmen t of Labor and Training 
l ision of Workers' Compensation 
P.O. Box 201.90 
Cranston, RI 02920-0942 
Phone(401)462-8100 TDD(401) 462-8006 

l.EMPLOYEE: 
SSN:~ 
Name:~C~ks 
Addr: 
Addr: 
CSZ: ~86 
Phone~B: 

Corr~ction of Prior Report 

DWC No. 

Insurer File No. 084234 APP 

2.~. 
FE~ 
Name: State of Rhode Island 
Addr: 645 New London Ave. 
Addr: 
CSZ: Cranston RI 02920 
Phone: (401)275-4648 

3.INSURANCE COMPANY NAMED ON WC POLICY: 4.CLAIM ADMINISTRATOR: 
FEIN. 
Name: State of Rhode Island 
Addr: l Capitol Hill 
Addr: DOA/ SEWC 
CSZ: Providence RI 02908-5866 
Phone:401-574-8500 

Injury Date: 04/19/2015 
First Date of First Disability: 04/22/2015 
Place where injury occured: Quonset Bui;I.di 

DISABILITY TYPE: (check all that apply) 

Temporary Total as of------,,-,...,,-.~-,---=--­ X 'emporary Partial as of 9/r).ij.k /S 
RATE INFORMATION: Single 

DATE OF INITIAL PAYMENT UNDER MOA: 

FEIN: 
Name: State oflUiode Island 
Addr: l Capitol Hill 

. Addr: DOA / SEWC 
CSZ: Providence, RI 02908-5866 
Phone: 401-574-8500 

ature of injury: 

Death Benefits/Date of Death 
Payable to: 
Permanent Total as of 

----------- 
Married Number of Exemptions 

AWW(include bonus/no OT) 
Average Overtime Amount 
Number of Dependents 
Weekly Dependency Rate 
Total Weekly Rate --------------- ~~I >o IC 

Yes 
' j 

Does employee have other employers? 
employer. 

Is this a recurrence of a previous injury? Y / N Previous disability end date 

------ Has the employee worked at least 26 weeks prior to this recurrence. Yes No 
If yes, a new wage statement is required. 
Signature: 

Print Name. 

No If yes, attach a wage statement from each 

Date: 

EMPLOYEES RBCEIVING WORKERS' 

YOU MUST REPORT ANY EARNINGS you receive to the Claim Administrator that peys your benefits. Failure to report earnings 
may subject you to civil or criminal liability. Your endorsement on a benefit check is your statement that you are qualified to· 
receive workers' c~nsation benefits. You are NOT entitled to receive workers' compensation benefits for any time that you 
a,e i~risoned as a result of a criminal conviction. 

ATTACH WAGE STATEMENT ( S) AND DEPENDENCY FORM 
DWC-02 (Ol/03) For instructions visit our web site: www.dlt.ri.gov/wc 
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\fr. Dav id Jencks 
. 

\\'arwick. Rhode Island 0.::'886 

Dat .. · of Injury: 4 1 CJ ~O I 5 
D.llt.'~it_\': ~ :~ 2015 
('Jai~ 

Dear \fr. Jencks: 

You were injured on April 19. 20i 5 and began rccei\ing Injured on Duty benefits eftecti,e . .\pril .::'~ . 
.::'015. This letter is intended to inform you or rights pursuant 10 Rhode> Island La« because you an: 
r~cc?i,·ing lniurcd on Dur:, hi.'nefiis due to your work related i11iur:,. 

Rhode Islund frm rrtn'frfrs that your Injured on Duty benefits \rill he terminated once you return ll' work 
11r upon u lindin~ made at the \\'orh:r·s Compensation Court that you arc no longer disahlL"d. Furtht.'r 
the duration of soch benefits iii time limited h:,· statute. Rhode Island General laws ~-'.5-19-1 (i 1, Ii & <: 1 rrn\'idcs: 

1j I Any person rt.'cei,·ing iniured on-duty benefits pursuant to this section. and suhjeci to the 
juri sdiction of the state rc1iremenr board for accidental rctirem?nt disabi I it_,. for an injur_\ occurring on 
or a tier Jul:, I . .2011. sha] I apply for an accidental disabi /it) retirement allo"ancc from the state 
reuremenr hoard nor lakr than the later of eighteen ( 181 months after the d..ite of the person's ir~/llr: that 
rL'St!lted in said person's injured on duty status or sixty < 601 days from the date on which the ireatin~ 
physician certifies that the person has reached maximum medical imorovcmcm. \"othing herein sh.ti! be 
construed ft) limit or alter any and all rights of the parties with respcc: to independent medical 
c'Xaminmion or otherwise. as set forth in the applicable collecti, e bargaining agrccmenr 
\·01,,ithstanding the forgoing. any person receiving injureJ on dut:, benefits as the result of a static r1.11d 
incapacitating injury whose perrnanem nature is readily obvious and ascertainable shall he required to 
arpiy for an accidental disability retirement allo,rnnce ,rirhin sixty <601 da) s from the date on which the 
treating physician ccrrifie;-; that the person's injury is permanent. or sixty (60 i days frorn the d.Ht' on 
which such determination of permancnov is made in accordance with the indcpenden: medical 
examination procedures as set forth in the applicabh, collective bargaining agreemem. 



< 1 I Ir a person "ith injured on duty status fails to apply tor an accidental dis:1hilily retirement 
aJ iowancc from the stale retirernem hoard within the time frank' ~ct forth above. that rt'rson's injur~.J on 
Jut: payment shall terminate. F urther. ~m: person suffering a static and in.:-apa2itatin~ injury a:; set forth 
in subsection (ii above and wh,, fails 111 apply for an accidental disability benefit alln\\ance a.s .s;:1 f~irth 
in subsection {jl shall have his or her injured on dut., payment terminated. · 

; -2 l A person "ho SP applies shal I continue to receive inj ured on duty payments. and the right ro 
continue ti) receive JOO paymenrs of a person who H' applies shall terminate in the event ofa final 
ruling of the workers compensation court allowing accidema) disability benefits. \'othing herein xha]] he 
consrrn .. 'd to I imit or alter nny and aJJ rights l)f the parties \\ irh respect to independent medical 
examination or other» ise, as set forth in the applicahlc collective bargaining agreement 

If you remain on Injured on Duty status and ,·ou ha\ e not applied for accidental r~tirement disabilit\ 
benefits pursuant to RJGL ~..J5- l 9- l(j 1. the State of Rhode Island ma: terminate your benefits upon 
.r'ii'acRing the eighteen months: Ociober 19. 2016. 

I () ou have an) further questions regarding ~ our status while: col 11.'cting I njured on Dur, benefits, 
please call me a: ,.rnJ i275-.f648. 

· .. ,,. J~', 

): ., : 
Susan C. .la, . 
Supcrx1~sing. l:~1plll:\'e Rdmion:5 Officer 

Cc: Christopher P. Callahan. Director 
Chief Todd \fullanc 
Brendan Gill. President. L.2886 
Alice Pit>rcc 





LOVETT SCHEFRIN HARNETT, LTD. TORO LAW OFFICE~, P .C. 
ATTORNEYS AT LAW 

300 Centerville Road, Ste.200 East 
Warwick, Rhode Island 02886 

(401) 863-8800 Telephone 
(401) 738-4838 Facsimile 
iharnettr@lovettlaw.com 

John M. Hamett, Esq.• 
'*admitted In RI, MA & NY 

June 18, 2018 

RI (401) 734-9595 Telephone 
MA (508) 730-2800 Telephone 

(401) 734-4474 Facsimile 
fohnt@torolaw.com 

John A. Toro: 
* admitted in RI and MA 

Shechtman Halperin Savage, LLP 
ATTN: Michael P. Robinson, Esq. 
1080 Main Street 
Pawtucket, RI 02860 

RE: David Jencks, Jr. 

Dear Mr. Robinson: 

Enclosed please find a copy of my Memorandum of Law in 
regard to the above matter. 

Also, please know that I am requesting an amendment to the 
Stipulation of Facts previous+y provided to Mr. Marcaccio to 
include the September 13, 2016 letter sent to Mr. Jencks. 

Very 

HARNETT, LTD. 

JOHN M. 

JMH/crm 
Enclosure 



LOVETT SCHEFRIN HARNETT, LTD. TORO LAW OFFICES. P.C. 
ATTORNEYS AT LAW 

(401) 863-8800 Telephone 
(401) 738-4838 Facsimile 
ihernett@lovetttaw.com 

John M. Harnett, Esq ... 
•admitted in RI, MA & NY 

300 Centerville Road, Ste.200 East 
Wa1w1ek, Rhode Island 02886 

June 20, 2018 

RI (401) 734-9595 Telephone 
MA (508) 730-2800 Telephone 

(401) 734-4474 Faes/mile 
jghnt@torolaw.com 

John A. Toro* 
"admitted In Rf and MA 

Shecthtman Halperin Savage, LLP 
ATTN: Michael P. Robinson, Esq. 
1080 Main Street 
Pawtucket, RI 02860 

RE: David Jencks, Jr. 

Dear Mr. Robinson: 

Enclosed please find a copy of my Memorandum of Law, which 
I have provided to Mr. Marcaccio. Kindly provide me a copy of 
your Memorandum once you have sent it to him as well. 

Very truly yours, 

LOVETT HARNETT, LTD. 

JOHN M. ESQ. 
JMH/crm 
Enclosures 



STATE OF RHODE ISLAND .AND PROVIO.ENCE PLANTATIONS 

EMPLOYEES' RETIREMENT SYSTEM OF 
THE STA'l'E OF RBOOE ISLAND 

Before Hearing Officer 
Raymond Marcaccio, Esq. 

RE: David C. Jencks, Jr. 

JENCKS' MEMORANDUM OF LAW 

INTRODUCTION 

Jenks' has appealed a decision made by ERSRI granting him 

an accidental disability pension pursuant to R.I.G.L. §36-10-15 

inst~ad of §45-21.2-9. 

FACTS: 

Jenks is a firefighter employed by the State of Rhode 

Island. On April 19, 2015, Jenks injure~n the course 

of his employment when· As a 

result of that injury Jencks has been receiving Injury on Duty 

pay (IOD} since April 22, 2015, pursuant to R.I.G.L. §45-19-1. 

On September 13, 2016, Jencks received a letter from the 

Office of the Adjutant General. That letter notified him of his 

obligation to apply for an accidental disability pension as a 

condition necessary to continue to receiving IOD pay. The 

letter specifically cited 2145-19-l(j) (1) & (2). Subsection 2 

specifically provides, 

"(2} A person who so applies shall continue to 
receive injured on duty payments, and the right 



to continue to receive IOD payments of a person 
who so applies shall terminate in the event of a 
final ruling of the workers compensation court 
allowing accidental disability benefits. Nothing 
herein shall be construed to limit or alter any 
and all rights of the parties with respect to 
independent medical examination or otherwise, as 
set forth in the applicable collective bargaining 
agreement." (Emphasis provided) 

Jencks filed his application with the retirement board on 

August 30, 2016. Soon thereafter he was told by a senior 

administrative aide, Gloria Bernstein, that his application 

would not be processed further unless he initialed the 

certification sections of the form that authorized his 

application to be processed through R~I.G.L. §36-10-15 only. 

Jenks refused to do so. He expressed his desire to have his 

application processed pursuant to R.I.G.L. §45-21.2-9. 

On September 15, 2017, the retirement board granted Jencks 

an accidental disability under R.I.G.L. §36-10-15. Jenks 

appealed. 

ISSUE: 

Did ERSRI err by not granting Jenks' application for an 

accidental disability pension under Title 45-21.2-9? 

ARGUMENT: 

Jenks is entitled to have his application processed under 

R.I.G.L. §45-21.2-9. 

Section 45-19-1 is addressed to any firefighter "of any 

city, town, fire district or the state of Rhode Island". 45- 

21.l-9(e) refers to "Any firefighter, including one employed by 

the state." 



Title 45 provides a different substantive benefit and 

additional procedural appellate remedy to firefighters than 

Title 36 provides to all other city, town, municipal and state 

workers. The board's decision provided Jenks with a monthly 

pension rate of only 50% of his prior wage (instead of the usual 

66 2/3% awarded to all other fighters) and it allowed him a 

limited appeal to the Superior Court for an Administrative 

Procedures Act review. An award under Title 45 would have 

allowed Jenks an appeal, if necessary, to the Workers' 

Compensation Court for a de novo review. 

Jenks is required to pursue his appeal to the Workers' 

Compensation Court as a necessary condition of receiving his IOD 

pay on appeal. A denial of this right will terminate those 

benefits by operation of law. 

Jenks seeks a ruling finding his application should be 

processed under Title 45 not Title 36. 

RESPECTFULLY SUBMITTED: 
DAV_ C. JENCKS, JR. 

HARNETT, ESQ./#2672 
LOVETT SCHEFRIN HARNETT, LTD. 
300 Centerville Road 
Summit East - Suite 200 
Warwick, RI 02886 
( 401) 863-8800 
Jharnett@lovettlaw.com 



~ERTIFICATE QF SERVICE 

I hereby certify that, on the 
I ao4'! __ day of ~ , 2018 a 

copy of the within Memorandum was mailed to Michael P. Robinson, 
Esq., Shechtman Halperin Savage, LLP, 1080 Main Street, 
Pawtucket, RI 02860. 
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 

EMPWYEES' RETlREMENT SYSTEM 
OF THE STATE OF RHODE ISLAND 

Before Hearing Officer 
Raymond Marcaccio, Esq. 

RE: David C. Jencks, Jr. 

MEMORANDUM OF LAW OF THE EMPLOYEES' RETIREMENT 
SYSTEM OF THE STATE OF RHODE ISLAND 

Introduction 

David C. Jencks, Jr. ("Jencks") appeals from a decision of the Disability Subcommittee 

(the "Subcommittee") of the Employees' Retirement System of the State of Rhode Island 

("ERSRI") which granted him a disability pension pursuant to R.I.G.L. § 36-10-I 5(b) applicabJe 

to state employees. Jencks contends that his application should have been decided pursuant to 

R.I.G.L. § 45-21.2-9 because he is a fire fighter. 

Facts 

The facts in this matter have been stipulated to by the parties, and the Stipulation of Facts 

("SOF") is attached hereto as Exhibit A. References to the SOF will be to its numbered 

paragraphs. 

Issue 

Did the subcommittee properly consider Jeacks's application pursuant to R.I.G.L. 

§ 36-10-15? 



Argument 

As more particularly set forth below, Jencks is not, nor has he ever been, a member of the 

Municipal Employees' Retirement System of the State of Rhode Island (MERS"). In order to be 

eligible for an accidental disability pension under the terms of R.I.G.L. § 45-21.2-9 for bis 

claimed injury, he would have to be a member of MERS. He is not entitled to be paid benefits 

from the trust established by Title 45 when all contributions applicable to his service have been 

paid to the trust established by Title 36. Inartful drafting in R.I.G.L. § 45-I9-1(j)(2) does not 

create a right in state employees to have their disability applications determined pursuant to §45- 

21.2-9. 

1. Jencks is not a member of MERS. 

Prior to his application for a disability retirement, Jencks was receiving Injured on Duty 

benefits pursuant to R.I. G.L § 45-19-1. SOF, , 3. While Rhode Island's Injured on Duty statute 

arguably applies to fire fighters employed by the state, it does not set forth the terms upon which 

a state firefighter applies for, or becomes eligible for, accidental disability benefits. The Injured 

on Duty statute is a substitute for workers' compensation. McCain v. Town of N. Providence, 41 

A.3d 239,244 (RI. 2012). "However, workers' compensation is not intended as a substitute for 

retirement, and therefore the standards for receiving benefits are Jess demanding than the 

requirements for accidental disability." Rossi v. Employees' Ret. Sys., 89S A.2d 106, 112 (R.I. 
2006). 

Contrary to Jencks's assertion in his Memorandum of Law C'Jencks Memo" at p. 2), 

R.I.G.L. § 45-2l.2-9(e) does not bring fire fighters employed by the state within the coverage of 

§ 45-21.2-9 generally, but only as it relates to occupational cancer. Section 45-2l.2-9(e) 

provides: 

2 



Any fire fighter, including one employed by the state, or a munfoipal 
firefighter employed by a municipality that participates in the optional 
retirement for police officers and fire fighters as provided in this chapter, 
who is unable to perform his or her duties in the fire department by 
reason of a disabling occupational cancer that develops or manifests 
itself during a period while the fire fighter is in the service of the 
department, and any retired member of the fire force of any city or town 
who develops occupationaJ cancer, is entitled to receive an occupational 
cancer disability and be or she is entitled to all of the benefits 
provided for in this chapter, chapters 19, 19.1, and 21 of this title and 
chapter 10 of title 36 if the fire fighter is employed by the state. 

R.I.G.L. § 45-21.2-9(e)(emphasis added). Jencks has not claimed that he has occupational 
cancer. SOF, ~ 2. 

As to retirement under the provisions of§ 45-21.2-9 generally, it provides: 

Any member in active service, regardless of length of service, is entitled 
to an accidental disability retirement allowance. Application for the 
allowance is made by the member or on the member's behalf, stating that 
the member is physically or mentally incapacitated for further service as 
the result of an injury or illness sustained while in the performance of duty 
and certifying to the time, place, and conditions of the duty performed by 
the member that resulted in the alleged disability and that the alleged 
disability was not the result of the willful negligence or misconduct on the 
part of the member, and was not the result of age or length of service, and 
that the member has not attained the age of sixty-five (65). The application 
shall be made within eighteen (18) months of the alleged accident from 
which the injury has resulted in the member's present disability and shall 
be accompanied by an accident report and a physician's report certifying to 
the disability. If the member was able to return to his or her employment 
and subsequently reinjures or aggravates the same injury or illness, the 
member shall make another application within eighteen (l 8) months of the 
reiltjury or aggravation which shall be accompanied by a physician's 
report certifying to the reinjury or aggravation causing the disability. If a 
medical examination made by three (3) physicians engaged by the 
retirement board, and other investigations as the board may make, 
confirms the statements made by the member, the board may grant the 
member an accidental disability retirement allowance. 

R.I. G.L. § 4 5-21.2-9(aX emphasis added). As such, the statute contemplates that the applicant for 

benefits under § 45-21.2-9 be a "member in active service." 

3 



Section 45-21.2-2 provides, in part, that: "As used in this chapter, the words defined in 

§ 45-21-2 have the same meanings stated in that section .... " R.I.G.L. § 45-21.2-2. It also 

provides that: "The retirement board shall determine who are employees within the meaning of 

this chapter; .... 
11 
Id. Accordingly, one looks to § 45-21-2 for the meanings of "active member" 

and "member." Section 45-21-2 provides the following definitions: 

(2) "Active member" means any employee of a participating 
municipality as defined in this section for whom the retirement system is 
currently receiving regular contributions pursuant to §§ 45-21-41, 45-21- 
41.1 or 45-21.2-14. 

(12) "Member" means any person included in the membership of the 
retirement system as provided in§ 45-21-8.1 

(20) "Service" means service as an employee of a municipality of the 
State of Rhode Island ... 

R.I.G.L. § 45-21-2. 

As an "active member" is defined by R.I.G.L. 45-21-2(2) as "any employee of a 

participating municipality as defined in this section for whom the retirement system is currently 

receiving regular contributions pursuant to§§ 45-21-41, 45-21-41.1 or45-21.2-14," Jencks is not 

an "active member" within the meaning of the statute. "At all relevant times, Jencks's employee 

and employer contributions were paid and processed by ERSR1 in accordance with the 
provisions of R.I.G.L §§ 36-10-1, 36-10-1.1, and 36-10-2, in connection with ERSRI's 

administration of the retirement system established in R.I.G.L. § 36-8-2." SOF, ~ 9. "At no time 

has Jencks contributed, nor have employer contributions been received, in accordance with the 

1 
A copy ofR.I.G.L. § 45-21-8 is attached hereto as Exbbit B. It addresses membership in the 

system at length, but none of its provisions extend membership to fire fighters employed by the 
state. 
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provisions ofR.I.G.L. § 45-21.2-14, to the plans established in R.I.G.L. §§ 45-21-32 and 45- 

21.2-3." SOF, ~ 10. As such, Jencks has never been amemberofMERS. 

2. Jencks is not entitled to be paid a pension from a trust to which he did not contribute. 

As Jencks is not a member of.MERS, his contributions, and those of his employer have 

been calculated in accordance with R.I.G.L. §§ 36-10-1 and 36-10-2. Pursuant to§ 36-10-1, 

employee contributions are set at different percentages of compensation based upon certain 

variables. 
2 
The rates of contribution under Chapter 2 I .2 of Title 45 are substantially different. 3 

R.I.G.L. § 45-21.2-14. As such, it would be actuarially unsound to grant an accidental disability 

pension to Jencks pursuant to§ 45-2] .2-9 when his contributions, and those of his employer, 

were calculated under different actuarial assumptions and were paid into a separate trust. 

Moreover, the benefits Jencks seeks are not supported by the contributions he and his 

employer have made. R.I.G.L. §36-10-15 provides for either 50% or 66 and 2/3% of 

compensation as an accidental disability benefit, depending on whether the member was disabled 

from any employment, or disabled only from his or her own job. There is no such distinction in 

§45-21.2-9, i.e., a member entitled to an accidental disability pension receives a full 66 and 2/3% 

benefit, without reduction based on ability to perform alternative employment The heightened 
------ - ·--- 

municipal benefit is supported by the heightened municipal (police and fire) contribution. As 

Jencks at all times contributed as a state employee, he is not entitled to the benefits available to a 

municipal public safety employee, who had contributed as statutorily required. 

2 
A copy ofR.I.G.L. § 36-10-1 is attached as Exhibit C. 

3 
A copy ofR.I.G.L. § 45-21.2-14 is attached as Exhibit D. 

s 



3. Section 45-19-l(j)(l) does not create a right of appeal to the Workers' Compensation 
Commission. 

Jencks appears to argue that Section 45-19-1 (j)(2) creates a right of an appeal to the 

Workers' Compensation Commission. Jene.ks Memo, p. 1. That subsection is inartfully drafted. 

It provides: 

(2) A person who so applies shall continue to receive injured on duty 
payments, and the right to continue to receive IOD payments of a person 
who so applies shall terminate in the event of a fmal ruling of the 
workers compensation court allowing accidental disability benefits. 
Nothing herein shall be construed to limit or alter any and all rights of the 
parties with respect to independent medical examination or otherwise, as 
set forth in the applicable collective bargaining agreement. 

R.I.G.L § 45-I9-l(j)(2) (emphasis added). While it is clear that the intent was to provide that 

once accidental disability pension benefits commenced, injured-on-duty benefits would cease, 

the reference to a final ruling of the workers' compensation court is completely unnecessary. 

Clearly the statute should not be read to require the payment of IOD benefits until a final ruling 

of the Workers' Compensation Court in all cases, regardless of whether or not benefits had 

earlier been granted. 

When construing a statute, the ultimate goal is to give effect to the purpose of the act as 

intended by the Legislature. Mendes v. Factor, 41 A.3d 994, 1002 (R.I. 2012)(citations omitted). 

As a sub-goal, one must determine and effectuate the legislative intent and attribute to the 

enactment the most consistent meaning. Id. When the language of a statute is clear and 

unambiguous, one gives the words of the enactment their plain and ordinary meaning. Id. The 

plain meaning approach, however, is not the equivalent of myopic literalism, and it is entirely 

proper to look to the sense and meaning fairly deducible from the context Id, citations and 

quotations omitted. Therefore, the entire statute as a whole must be considered in the context of 

6 



the entire statutory scheme, not as if each section were independent ef-aH· ether sections. Id., 

citation omitted. Under no circumstances will a statute be construed to reach an absurd result. 

14.. (citing Kava v. Partington. 681 A.2d 256. 261 (R.I. 1996)}. Construing§ 45-19-l(j)(2) to 

provide a right of appeal to the Workers' Compensation Court for a state employee, such as 

Jencks, would be absurd, as the reference to the Workers' Compensation Court makes no sense in 

the larger context of the statute. 

It is beyond caviJ that an application for an accidental disability pension goes to the 

Retirement System, not the Workers' Compensation Court. It is entirely possible that upon its 

first review, the Subcommittee could recommend approval of an application, and that the 

Retirement Board could accept that recommendation. Reading § 45-19-1 (j)(2) literally would 

require that injured-on-duty payments continue unless there were a final ruling of the Workers' 

Compensation Court. Where an accidental disability pension was granted by the Retirement 

Board without the need for an appeal to the Workers' Compensation Court, however, no appeal is 

required. The statute should not be read as to require such an absurd result as an appeal even 

when benefits were granted. It is equally an absurd result to posit that the mention of the 

Workers' Compensation Court in § 45-19-1 (j)(2) creates a right of appeal to the Workers' 

Compensation Court for any individual who may be entitled to injured-on-duty pay, whether a 

municipal employee or not. 

As the statutes make clear, the disability retirement provisions of R.I.G.L. § 45-21.2-9, 

with the exception of those provisions relating to occupational cancer in fire .fighters, apply to 

municipaJ employees. The Retirement System's interpretations ofR.I.G.L. §§ 45-21.2-9 and 36- 

1 0-15 are entitled to substantial deference, even if the agency's interpretation is not the only 

permissible interpretation that could be applied. See Lyman v. ERSRJ, 693 A.2d l 030, 1031 (R.I. 

7 



1997). The Rhode Island Supreme Court has consistently held that an administrative agency will 

be accorded great deference in interpreting a statute whose administration and enforcement have 

been entrusted to the agency. See Town of Richmond v. R.1 Dep 't of Envtl. Mgmt., 941 A.2d 

151, 157 (R.I. 2008). 

In Chapter 8 of Title 36, the Legislature vested "the general administration and the 

responsibility for the proper operation of the retirement system" of Rhode Island in the 

Retirement Board. R.I.G.L. §36-8-3. The Retirement Board has been endowed by the 

Legislature with a broad grant of authority over the state retirement system. See Iselin v. Ret. Bd. 

of the Emples. Ret. Sys., R.I. Super. LEXIS 75, aff'd at 943 A.2d 1045 (R.I. 2008), quoting 

Perotti v. Solomon, 657 A.2d 1045, 1047-48 (R.I. 1995). "The retirement board[] possesses the 

power to 'establish rules and regulations' for the administration and transaction of the retirement 

system and may 'perform other such functions as are required' for the administration of the 

retirement system." Perotti, 657 A.2d at 1048, quoting R.I.G.L. § 36-8-3. The Retirement 

System routinely interprets the statutes and regulations it has been entrusted with administering, 

including R.l.G.L. §§ 45-21.2-9 and 36-10-15, and has been entirely reasonable in its 

interpretation of the statutes to determine that Jencks is not entitled to have his disability 

application determined pursuant to §45-21.2-9, but rather that he should be treated as a state 

employee pursuant to Title 36 of the General Laws. 

Conclusion 

For all of the reasons set forth above, the decision of the Disability Subcommittee to 

consider Jencks's application for accidental disability pursuant to R.I.G.L. §§ 36-10-14 and 36- 

10-15 should be upheld. 
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Respectfully submitted, 

THE EMPLOYEES' RETIREMENT 
SYSTEM OF THE STATE OF 
RHODE ISLAND 
By its attorneys, 

~ ~ ->: /.zz _./ 
~1ichaelP. Robinson/Esq., #6306 
SHECTMAN HALPERIN SAVAGE, LLP 
1080 Main Street 
Pawtucket, RI 02860 
( 401) 272-1400 Tel. 
(401) 272-1403 Fax 
mrobinsom@shslawfirm.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 16th day of July 2018 a copy of the within Memorandum was 

mailed to John M. Harnett, Esq., LOVETT SCHEFRIN HARNETT, LTD., 300 Centerville 

Road, Summit East- Suite 200, Warwick, RI 02886 
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Exhibit A 



STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 

EMPLOYEES' RETIREMENT SYSTEM OF 
THE STATE OF RHODE ISLAND 

In re: 

DA VII> C. JENCKS, JR, 

Before He.a.ring Officer 
Raymond Marcacclo, Esq. 

STIPULATION OF FACTS 

It is hereby agreed that the following facts are stipulated to by the parties for purposes of 
the administrative challenge brought by David C. Jencks, Ir. ("Jencks;'): 

1. Jencks became a member of the Employees' Retirement System of the State of Rhode 
Island in or about January of 2004, upon becoming employed as a Quonset Firefighter 
with the Bxecuti ve Military Staff of the State of Rhode Island. His membership 
application is dated January 29, 2004, and indicates with respect to his employee status 
that he is a "state employee". See attached Exbibjt A 

2. Jencks submitted an Application for Accidental Disability Retirement for State 
EmpJo~ c ers on August 30, 2016, with the stated medical reason for disability 

· 'ch he alleged occurred on April 19, 2015 · 
See Disability Retirement Applicatio~ attached hereto as 

Exhibit B, and Incident/Injury Report form, attached hereto as Bx.bibit C. 

3. At the time he filed his disability pension application, Jencks was receiving Injured on 
Duty benefits pursuant to the provisions of R.LO.L. §45-19-1. 

4. On September 28, 2016, counsel for Jencks sent a letter to counsel for ERSRI, arguing 
that Jencks was entitled to have his disability pension application processed under the 
provisions of R.I.0.L. §45-21 .2-9. See attached Exhibit D. 

s. 
examiners: 

6. On September 13, 2017, the Retirement Board, acting upon the recommendation of its 
Disability Subcommittee, voted to approve Jencks• application for an accidental 



disability pension at the 50% benefit level, pursuant to the provisions ofRl.G.L. §36-10- 
lS(b). The Disability Subcommittee found Jencks to be permanently and totally disabled 
from service, but not permanently and totally disabled from any employment consistent 
with R.LG.L. §36-IO-IS(c) and §28-33-I7(b). See attached Exhibit E. 

7. On October 5, 2017, counsel for Jencks sent a letter to the Executive Director of ERSRJ, 
Frank 1. Karpinski, requesting an appeal/reconsideration hearing in accordance with 
ERSRI's applicable regulations. See attached Exhibit F. This letter reiterated Jencks' 
claim that he is entitled to have his appli~on processed under the proVisions of R.I.G.L. 
§45-21.2-9, with the differing benefits and procedural remedies associated thereWith. 

8. At the November 3, 2017 Disability Subcommittee meeting, the Subcommittee voted to 
refer the legal challenge raised by Jencks regarding the statutory framework for 
processing of his disability pension application, to an independent Hearing .Officer for a 
recommendation to the Retirement Board. The matter was thereafter assigned to the 
instant Hearing Officer. See attached Exhibit G. 

9. At all relevant times, Jencks' employee and employer contributions were paid and 
pz:ocessed by ERSRI in accordance with the provisions of.R.I.G.L. §§36-10-1, 36-10-1.1, 
and 36-10-2, in connection with ERSRJ's administration of the retirement system established in R.I.G.L. §36-8-2. 

10. At no time has Jencks contributed, nor have employer contributions been received, in 
accordance with the provisions of R.I.G.L. §45-21.2-14, to the plans established in R.I.G.L. §§45-21-32 and 45-21.2-3. 

David C. Jencks 
Employees' Retirement 
System of the State of Rhode Island 
By its attorneys, 

' If'. - Michael P. Robinson, Esq. (#6306) 
Shechtman Halperin Savage, UP 
1080 Main Street 
Pawtucket, RI 02860 
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R.L Gen. La.vs.§ 45-21-8 

Current through Chapter 46 of the January 2018 Session but not including all corrections and changes 
made by the Director of Law Revision. The final official version of statutes affected by 2018 legislation 

will appear on Lexis Advance in November 2018. 

General Laws of RJ,otfe Island > TIT.LE 4S. TOWNS AND CITIES > CHAPTER 21. RETIREMENT OF 
MUNICIPAL EMPLOYEES 

§ 45-21-8. Membership in system -- ---------~~~---------------------~--~~---~~--- 
Membership in the retirement system does not begin before the effective date of participation in 
the system as provided in§ 45-21-4, and consists of the following: 

(a) Any employee of a participating municipality as defined in this chapter. who becomes an 
employee on and after the effective date of participation, shall, under contract of his or her 
employment, become a member of the retirement system; provided, that the employee is not 
receiving any pension or retirement allowance from any other pension or retirement system 
supported wholly or in part by a participating municipality, and is not a contributor to any 
other pension or retirement system of a participating municipality. Any employee who is 
elected to an office in the service of a municipality after the effective date and prior to July 1, 
2012, has the option of becoming a member of the system, which option must be exercised 
within sixty (60) days following the date the employee assumes the duties of his or her office, 
otherwise that person is not entitled to participate under the provisions of this section; 

(b) Any employee or elected official of.a participating municipality in service prior to the 
effective date of participation, who is not a member of any other pension or retirement system 
supported wholly or in part by a participating municipality, and who does not notify the 
retirement board in writing before the expiration of sixty (60) days from the effective date of 
participation that he or she does not wish to join the system, shall automatically become a 
member; and 

(c) Any employee of a participating municipality in service prior to the effective date of 
participation, who is a member of any other pension or retirement system supported wholly or 
in part by a participating municipality on the effective date of participation of their 
municipality. who then or thereafter makes written application to join this system, and waives 
and renounces all accrued rights and benefits of any other pension or retirement system 
supported wholly or in part by a participating municipality, becomes a member of this 
retirement system and shall not be required to make contribution under any other pension or 
retirement system of a participating municipality, anything to the contrary notwithstanding. 

(d) Notwithstanding the provisions of this section, present firefighters employed by the town 
of Johnston shall establish a pension plan separate from the state of Rhode Island retirement 
system. If the town of Johnston is thirty (30) days or more late on employer or employee 
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contributions to the pension plan, the auditor general is authorized to redirect any Johnston 
funds to cover the shortfall or to deduct that amount from any moneys due the town from the 
state for any purpose other than for education. Disability determinations of present firefighters 
shall be made by the state retirement board, subject to the provisions of~ 45-21-19, at the town 
of Johnston's expense. All new firefighters hired by the town of Johnston shall become 
members of the state retirement system. 

(e) Notwithstanding the provisions of this section, any city of Cranston employees who are 
presently members of Teamsters Local Union No. 251, hired between the dates of July 1, 
2005, and June 30, 2010, inclusive, and who are currently members of the retirement system 
established by this chapter may opt out of said retirement system and choose to enroll in a 
defined contribution plan (i.e., a 403(b) plan or equivalent thereof) established by the city of 
Cranston. 

(f) Notwithstanding the provisions of this section, any city of Cranston employees who are 
presently members of the Laborers International Union ofNorth America Local 1322 hired 
between the dates of July 1, 2008, and June 30, 2013, inclusive, and who are currently 
members of the retirement system established by this chapter may opt out of said retirement 
system and choose to enroll in a defined contribution plan (i.e., a 403(b) plan or equivalent 
thereof) established by the city of Cranston. 

(g) Notwithstanding the provisions of this section, any city of Cranston employees who will 
be members of Teamsters Local Union No. 251, hired after June 30, 2010, shall be enrolled in 
a defined contribution pJan (i.e., a 403(b) plan or equivalent thereof) established by the city of 
Cranston and shall not be a member of the retirement system established by this chapter. 

(h) Notwithstanding the provisions of this section, any city of Cranston employees who are 
presently members of the Laborers International Union of North America Local 1322 hired 
after April 23, 2013, shall be enrolled in a defined contribution plan (i.e., 403(b) plan or 
equivalent thereof) established by the city of Cranston and shall not be a member of the 
retirement system established by this chapter. 

(i) Notwithstanding the provisions of this section, any city of Cranston employees defined in 
( e) and (f) of this section shall be precluded from purchase of service credit for time served on 
or after July 1, 2010, while participating in the defined contribution plan-(i.e., a 403(b) plan or 
equivalent thereof) established by the city of Cranston should the member cease employment 
with the city of Cranston or Teamsters Local Union No. 251 and re-enter the system with 
another participating employer who has accepted the provisions as defined, in S 45-21-4. 
(j) Notwithstanding the provisions of this section, any town of Middletown employees, who 
will be members of the Teamsters Local Union No. 251 bargaining unit, hired after June 30, 
2012, and any town of Middletown employees who are employed as full-time civilian 
dispatchers, hired after June 30, 2012, and any town of Middletown employees who are not 
affiliated with any recognized collective bargaining representative or union hired after June 30, 
2012, shall be enrolled in a defined contribution plan (i.e., a 403(b) plan or equivalent thereof) 
established by the town of Middletown and shall not be members of the retirement system 
established by this chapter. Said town of Middletown employees defined herein shall be 
precluded from the purchase of service credit for time served on or after July 1, 2012, while 
participating in the defined contribution plan (i.e., a 403(b) plan or equivalent thereof) 
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established by the town of Middletown should the member cease employment with the town of 
Middletown or in the Teamsters Local Union No. 251 bargaining unit and re-enter the system 
with any participating employer who has accepted the provisions as defined in$ 45-21-4. 

(k) Notwithstanding the provisions of this section, any town of Middletown employees, who 
will be members of the Middletown Municipal Employees Association NEARI Local 869 
bargaining unit hired after June 30. 2012, shall be enrolled in a defined contribution plan (i.e., 
a 403(b) plan or equivalent thereof) established by the town of Middletown and shall not be 
members of the retirement system established by this chapter. Said town of Middletown 
employees defined herein shall be precluded from the purchase of service credit for time 
served on or after July 1, 2012. while participating in the defmed con1ribution plan (i.e., a 
403(b) plan or equivalent thereof) established by the town of Middletown should the member 
cease employment with the town of Middletown or in the Middletown Municipal Employees 
Association NEARJ Local 869 bargaining unit and re-enter the system with any participating 
employer who has accepted the provisions as defined in~ 45-21-4. 

(I) Notwithstanding the provisions of this section, any Cranston public school employees who 
will be members of National Association of Government Employees (NAGE), Local RI-153, 
hired after June 30, 2012, shall be enrolled in a defined contribution plan (i.e., a 401(a) plan or 
equivalent thereof) established by the Cranston school department and shall not be a member 
of the retirement system established by this chapter. 

(m) Notwithstanding the provisions of this section, any Cranston public school employees 
defined in subsection (h) shall be precluded from the purchase of service credit for time served 
on or after July 1, 2012, while participating in the defined contribution plan (i.e., a 401(a) plan 
or equivalent thereof) established by the Cranston public schools should the member cease 
employment with the Cranston public schools or National Association of Government 
Employees (NAGE), Local RI-153 and re-enter the system with another participating employer 
who has accepted the provisions as defined in ,S 45-21-4. 

(n) Notwithstanding the provisions of this section, the chief of police for the city of Cranston 
who was hired on or about September 2014, shall be enrolled in a defined contribution plan 
(i.e., 40l(a) plan or any equivalent thereof) established by the city of Cranston, and shall not be 
a member of the retirement system established by this chapter. 

History 

P.L. 1951, ch. 2784, § 6; G.L. 1956, $ 45-21-8; P.L. 1989. ch. 54, f 2; P.L. 1991. ch 377. ,,· 1; P.L. 1999, 
ch. 490. f 1; P.L. 1999. ch 513. $ 1; P.L. 2009, ch. 310, § 49; P.L. 2010. ch. 275. § l; P.L. 2010. ch. 286. 
§..l;f.L. 2011. ch. 408. 6 JJ;P.L. 2011. ch. 409, sr; ll;P.L. 2012. ch. 437. 9'l;P.L. 2012,.ch. 440. {U; 
P.L. 2012. ch. 472. § I; P.L. 2012, ch. 475, ,, J; P.L. 2013. ch. 444, $ J; P.L. 2013. ch. 472. ,, J; P.L. 
2014, ch. 503, fl; P.L. 2014. ch. 545. ~: I; P.L. 2017. ch. 456, f 1; P.L. 2017. ch. 465. 9 J. 
Annotations 

Notes 
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!',!,_, 201.!l,s}I. 275, $1, aruiP.L. 201.!l,, ch. 28§,J.J., eruwted identical amendments to this section. 

P.L. 2011. ch. 408. Q 11, and P.L. 2011. ch. 409, { 11 enacted identical amendments to this section. 

This section was amended by four acts (P.L 2012, ch. 437, /: l; P.L. 2012. ch. 440, ,,· l; P.L. 2012. ch. 
472. fl; P.L. 2012, ch. 475, Ii 1) passed by the 2012 General Assembly. Since the changes are not in 
conflict with each other, this section is set out as amended by all four acts. 

P.L. 20 l 2. ch. 43 7. Ii l, and P.L. 2012. ch. 472, i 1 enacted identical amendments to this section. 

P.L. 20 I 2, ch. 440, /: J, and P.L. 20 I 2, ch. 47 5, ,' 1 enacted identical amendments to this section. 

P.L. 20 l 3, ch. 444. i' l, and P.L. 2013. ch. 47 2, $ 1 enacted identical amendments to this section. 

P.L. 2014, ch. 503. 91, and P.L. 2014. ch. 545. ~ I enacted identical amendments to this section 

P.L. 201 7. ch. 456, ,~ 1, and P.L. 2017, ch. 465. f I enacted identical amendments to this section 

General Laws of Rhode Island 
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R.L Gen. Laws § 36-10-1 

Current through Chapter 46 of the January 2018 Session but not including all corrections and changes 
made by the Director of Law Revision. The final official version of statutes affected by 2018 legislation 

will appear on Lexis Advance in November 2018. 

General Laws of Rhode Island > TITLE 36. PUBLIC OFFICERS AND EMPLOYEES > CHAPTER IO. 
RETIREMENT SYSTEM -- CONTRIJJUTIONS AND BENEFITS 

§ 36-10-1. Member contributions -- Deduction from compensation .._. . .. .._....._... '. __, , _ 
(a) Prior to July 1, 2012, each member of the retirement system shall contribute an amount equal 
to eight and three-quarters percent (8.75%) of his or her compensation as his or her share of the 
cost of annuities, benefits, and allowances. Effective July 1, 2012, each member of the retirement 
system shall contribute an amount equal to three and three quarters percent (3.75%) of his or her 
compensation, except for correctional officers as defined inf 36-10-9.2 who shall contribute an 
amount equal to eight and three quarters percent (8.75%) of his or her compensation. Effective 
July 1, 2015, each member of the retirement system, except for correctional officers as defined in 
,,· 36-10-9.2, with twenty (20) or more years of total service as of June 30. 2012 shall contribute an 
amount equal to eleven percent (11 % ) of compensation. The contributions shall be made in the 
form of deductions from compensation. 

(b) The deductions provided for herein shall be made notwithstanding that the minimum 
compensation provided by law for any member shall be reduced thereby. Every member shall be 
deemed to consent and agree to the deductions made and provided for herein and receipt of his or 
her full compensation and payment of compensation, less the deductions, shall be a full and 
complete discharge and acquittance of all claims and demands whatsoever for the services 
rendered by the person during the period covered by the payment except as to the benefit provided 
under this chapter. 

History 
----...:'.---------....-------·~---------------------------------------------- 
P.L. 1936, ch. 2334, § 5; G.L. 1938, ch. 18, § 5; P.L. 1947, ch. 1971, § 3; impl. am. P.L. 1950, ch. 2614, § 
l; G.L. 1956, § 36-10-1; P.L. 1960, ch. 20, § l; P.L. 1964, ch. 240, § 1; P.L. 1965, ch. 231, § l; P.L. 1968, 
ch. 152, § 1; P.L. 1970, ch. 112, art. 3, § 1; P.L. 1976, ch. 289, § 3; P.L. 1978, ch. 168, § 1; P.L. 1979, ch. 
332, § 2; P.L. 1985, ch. 331, § 2; P.L. 1988, ch. 509, § I; P.L. 1989. ch. 227, § I; P.L. 1990. ch. 360. , .. , 1; 
P.L. 1995. ch. 370. art. 15. \,· 2; P.L. 2011. ch. 408. f 7; P.L. 2011. ch. 409, ,:,: 7; P.L. 2015. ch. 141. art. 
ll. §2. 

Annotations 

Notes 
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COMPILER'S NOTES. 

P.L. 201 Leh. 408. ~· 7, and P.L. 2011. ch. 409, f 7 enacted identical amendments to this section. 

Case Notes 

l. IN GENERAL. 
2. CONSTITUTIONALITY. 

NOTES TO DECISIONS 

1. IN GENERAL. 

When viewed collectively, the precise language of the Retirement System A is indefinite as to whether 
the statutes amount to a contract. National Educ. Assoc-Rhode Island ex rel. SciguUns/cv v .. Retirement 
Bd.. 890 F. Suop. 1143 tD.R.J. 1995;. 

2. CONSTITUTIONALITY. 

Sections 36-8-1 (2), 36-10-1, 36-10-2, 36-10-7, 36:/0-9. J, and 36-10-10.J are not unconstitutional 
although these provisions allow state legislators to receive pension benefits beyond the daily stipend 
specified in art. VI, § 3 of the Rhode Island Constitutiop. Kass v. Retirement Bd. o( the Emplo,·eeJ:' _ 
Retirement Svs .. 567 A.2d 358 (R.l 1989),! · -~ · --· ·· · - 

-----------------------------------------------------------------------·----------------------- 
Research References & Practice Aids 

CROSS REFERENCES. 

Application to teachers, §f 16-16-23, 16-17-1. 

Contributions by teachers, f 16-16-22. 

Definition, §' 36-8-1. 

COLLATERAL REFERENCES. 

Employer's liability, wider state law, for fraud or misrepresentation inducing employee to take early 
retirement. 14 A.L.R.5th 537. 

GeneralLawsofRhodeisland 
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R.L Ge11. Laws§ 45-21.2-14 

Current through Chapter 46 of the January 2018 Session but not including all corrections and changes 
made by the Director of Law Revision. The final official version of statutes affected by 2018 legislation 

will appear on Lexis Advance in November 2018. 

General Laws of Rhode Island > TITLE ,IS. TOWNS AND CITIES > CHAPTER 21.2. OPTIONAL 
RETIREMENT FOR MEMBERS OF POLICE FORCE AND FIRE FIGHTERS 

§ 45-21.2-14. Contributions ..:...--------------------------------- 
(a) Each member shall contribute an amount equal to seven percent (7%) of the salary or 
compensation earned or accruing to the member provided that effective July 1, 2015 each member 
shall contribute an amount equal to nine percent (9%) of the salary or compensation earned or 
accruing to the member. Special compensation or additional fees shall not be considered as 
compensation for contribution purposes. 

(b) Deductions are made in accordance with Q 45-21-14 and credited in accordance with 6 45-21- 
43. 

(c) Each municipality shall make contributions to the system to provide the remainder of the 
obligation for retirement allowances, annuities, and other benefits provided in this section, after 
applying the accumulated contribution of members, interest income on investments, and other 
accrued income. The contribution shall be compiled in accordance with S§ 45-21-42 -- 45-21-44, 
except that contributions for the first five (5) years of the system shall likewise be determined by 
the board. 

( d) Provided, that members of the South Kingstown police department, beginning July l, 1985 
and until June 30, 2012, contribute an amount equal to eight percent (8%) of salary or 
compensation or additional fees are not considered as compensation for retirement purposes. For 
service on and after July 1, 2012, a member of the South Kingstown police department shall make 
contributions in accordance with paragraph (a) above. 

(e) Provided, further, that for service on or prior to June 30, 2012, members of the City of 
Cranston fire department hired after July I, 1995, beginning July 1, 1995, contribute an amount 
equal to ten percent ( I 0%) of their weekly salary; and those members of the City of Cranston fire 
department with five (5) years or less of service effective July 1, 1995, have the option to either 
remain in the City of Cranston pension plan to which they belonged prior to the adoption of local 
ordinance by the Cranston city council as stated in ~~ 45-21,2-22 or contribute to the State of Rhode 
Island optional twenty (20) year retirement on service allowance an amount equal to ten percent 
(10%) of their weekly salary commencing July 1, 1995. The City of Cranston may request and the 
retirement board may authorize additional members of the City of Cranston fire department hired 
after July l, 1987, the option to either remain in the City of Cranston pension plan to which they 
belonged prior to the adoption of local ordinance by the Cranston city council as stated in f 45- 
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21.2-22 or contribute to the State of Rhode Island optional twenty (20) year retirement on service 
allowance an amount equal to ten percent (10%) of their weekly salary beginning on a date 
specified by the retirement board. For service on and after July 1, 2012, a member of the City of 
Cranston fire department shall make contributions in accordance with paragraph (a) above and a 
member's benefit shall be calculated in accordance with subsection 45-2J.2-22(b). 
(f) Further, provided, that for service on and prior to June 30, 2012, members of the City of 
Cranston police department hired after July 1, 1995, beginning July 1, 1995, contribute an amount 
equal to ten percent (10%) of their weekly salary; and those members of the City of Cranston 
police department with five (5) years or less of service effective July 1, 1995, have the option to 
either remain in the City of Cranston pension plan to which they belonged prior to the adoption of 
local ordinance by the Cranston city council as stated in§' 45-21.2-22 or contribute to the State of 
Rhode Island optional twenty (20) year retirement on service allowance an amount equal to ten 
percent (10%) of their weekly salary commencing July 1, 1995. The City of Cranston may request 
and the retirement board may authorize additional members of the City of Cranston police 
department hired after July l, 1987, the option to either remain in the City of Cranston pension 
plan to which they belonged prior to the adoption of local ordinance by the Cranston city council 
as stated in § 45-21.2-22 or contribute to the State of Rhode Island optional twenty (20) year 
retirement on service allowance an amount equal to ten percent (10%) of their weekly salary 
beginning on a date specified by the retirement board. For service on and after July 1, 2012, a 
member of the City of Cranston police department shall make contributions in accordance with 
paragraph (a) above and a member's benefit shall be calculated in accordance with subsection 45- 
21.2-22@). 

History --------------------·------------ 
P.L. 1968, ch. 230, § 1; P.L. 1983, ch. 330, § I; P.L. 1996. ch 374. S l; P.L. 2000. ch. 454. S 2; P.L. 
2011. ch. 408 .. $ 12; P.L. 2011. ch. 409, ,<: 12; P.L. 2015. ch. 141, art. 21. ,\ 27. 

Annotations 

Notes 

COMPILER'S NOTES. 

P.L. 201 I., ch. 408, f I 2, and P.L. 2011 .. ch. 409. § 12 enacted identical amendments to this section. 
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LOVETT SCHEFRIN HARNETT, LTD. 
ATTORNEYS AT LAW 

TORO LAW OFFICES, P.C. 

300 Centerville Road, Ste.200 East 
Warwick, Rhode Island 02886 

(401) 863-8800 Telephone 
(401) 738-4838 Facsimile 
iharnett@lovettlaw.com 

John M. Hamett, Esq.• 
*admitted in RI, MA & NY 
MA 

RI (401) 734-9595 Telephone 
MA (508) 730-2800 Telephone 

(401) 734-4474 Facsimile 
iohnt@torolaw.com 

John A. Toro* 
* admitted in RI and 

February 6, 2018 

Raymond A. Marcaccio, Esq. 
Oliverio & Marcaccio LLP 
55 Dorrance Street 
Suite 400 
Providence, RI 02903 

RE: David Jencks, Jr. 

Dear Mr. Marcaccio: 

On April 19, 2015, David Jencks was injured in the course 
of his employment as a firefighter for the State of Rhode 
Island. He is receiving injury on duty (IOD) pay pursuant to 
R.I.G.L. §45-19-1, as referenced by the enclosed Memorandum of 
Agreement. On September 13, 2016, his emplc-yer sent him a letter 
(a copy of which is enclcsed) telling him to apply for an 
accidental disability pension as dictated by §45-19-l{j) (1) & 
(2). He was warned that his failure to comp Ly with that 
instruction would result in the termination oft.is IOD pay on 
October 19, 2016. 

Jencks filed his application with the office of the ERSRI 
on August 30, 2016 (see enclosed copy of application). Soon 
thereafter he was told by a senior adm~nistrative aide, Gloria 
Bernstein, that his application would not ce processed further 
unless he initialed the certification sections of the form that 
authorized his application to be processed thro~gh R.I.G.L. §36- 
10-15 only. Jencks refused, based upon the facts listed below). 
and the board processed his application under Title 36. ! 

The retirement board granted Jencks' accidental disability 
pension for partial disability under Tit:e 36 rather than Title 
45. For all firefighters, Title 45 prov~des a greater 
substantive benefit and an additional appellate remedy than 
Title 36. The general assembly found these re~edies necessary 
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to compensate all firefighters differently than other State and 
Municipal employees since firefighters are regularly exposed to 
greater dangers in the course of protecting the general public. 
City of East Providence v. IAF Local, 982 A.2d 1281. 

The board's decision provided Jencks with a monthly rate of 
only 50% of his prior wage (instead of the usual 65% awarded to 
fighters) and it allowed him a limited appeal to the Superior 
Court for an Administrative Procedures Act review. The 
appropriate award would have allowed Jenks an appeal, if 
necessary, to the Workers' Compensation Court for a de novo 
review. 

Jencks contends that all firefighters, State as well as 
Municipal; are entitled to equal treatment in the pursuit of an 
accidental disability pension, which raises the issue: 

Does the retirement board have the right to distinguish 
state firefighters from all other firefighters entitled to an 
accidental disability pension under Title 45? 

Jencks is entitled to have his application processed under 
R.I.G.L. §45-21.2-9. This is because §45-19-1 is addressed to 
all firefighters " ... of any city, town, fire district or the state 
of Rhode Island". (Emphasis provided). Additionally, §45-21.1-9 
(e) refers to "Any firefighter, including one employed by the 
state ... " Labbadia v. State of Rhode Island 513 A.2d 18 (1986). 

Jencks asks that you consider these facts and the law as 
quoted and render a decision as to the applicability of Title 45 
to Jencks' application for an accidental disability pension. 

presented, 

LTD. 

JOHN M. 

JMH/crm 
Enclosures 
Cc: Michael P. Robinson, Esq. 
Cc: Frank Karpinski 
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November 15, 2017 

John M. Hamett, Esq. 
LOVEIT SCHEFRIN HARNEIT, LTD. 
300 Centerville Road 
Summit East - Suite 200 
Warwick, RI 02886 

RE: Request for a Hearing - David Jencks, Jr. 

Dear Attorney Hamett: 

In accordance with Rhode Island General Laws §36-8-3 and the Rules of Practice and 
Procedures for Hearings, your request for a hearing has been assigned to: 

HEARING OFFICER: 

LOCATION: 

Raymond A. Marcaccio Esq. 
Phone: (401) 861-2900 
Employees' Retirement System of Rhode Island 
50 Service A venue, 2nd Floor 
Warwick, RI 02886 

You should contact the hearing officer to arrange a mutually convenient time to hold the hearing. 

An applicant may represent him/her self at this Hearing or the case may be presented by a 
lawyer. Consistent with Rhode Island General Law §11-27-2, entitled "Practice of/aw" 
defined, any person accompanying the applicant who is not a lawyer cannot present the 
applicant's case to the Hearing Officer. 

Should you have any additional questions, please do not hesitate to contact me at ( 40 I) 462-7608. 

~=~H~~ 
Roxanne Donoyan 
Assistant to the Executive Director 

cc: David Jencks, ir. 
Raymond A. Marcaccio, Esq. 
Michael P. Robinson, Esq. 

50 Service Avenue 2nc1 Floor, Warwick, RI 02886-1021 (401) 482-7600 Fax: (401) 482-7691 
E-Man: ersri@mri ,om Web Site: www.ersri,om 


