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ERSRI Memorandum

Date: November 2, 2016
To: Retirement Board
From:  Frank J. Karpinski, Executive Director

Subject: November 2016 Monthly Board Meeting

The Monthly Meeting of the Retirement Board will be held at 9 a.m. on
Wednesday, November 9, 2016 on the 2™ Floor Board Room at 50
Service Avenue, Warwick. The estimated time of the Board meeting will
be 2 1/2 hours.

Parking is available in front of our building. Additional parking is
available in the parking lot as you pass through the gate which will open
using your identification. You can enter either by the back parking lot
entrance to come up the stairs to the 2™ floor or you can walk around to
the main entrance which is in the front of the building to enter.

If you are unable to attend the November meeting, please contact me at
462-7610.

50 Service Avenue 2™ Fioor, Warwick, RI 02886-1021 (401) 462-7600 Fax: (401) 462-7691



EMPLOYEES’ RETIREMENT SYSTEM OF RHODE ISLAND
RETIREMENT BOARD MONTHLY MEETING

Wednesday, November 9, 2016
9:00 a.m.
2nd Floor Conference Room
50 Service Avenue, Warwick, RI

L. Chairperson Call to Order

I1. *Approval of the Draft Meeting Minutes and the draft Executive Session
Minutes of the October 13, 2016 Retirement Board Meeting

III. Chairperson’s Report

¢ Update on Private Letter Ruling from the IRS regarding the early
distribution of funds from the Defined Contribution Plan for
members with 20 or more years of service that are no longer in the
DC plan by Tracy A. Vitols, Esq. Hinckley, Allen & Snyder LLP.

¢ Quarterly Update on the Investment Portfolio as of September 30,
2016 by Interim CIO Tim Nguyen and TIAA CREF David Iden,
Relationship Manager and Laurence E. Brown, Director
Institutional Investment Strategist.

IV.  Executive Director’s Report
V. Administrative Decisions

¢ Disability Appeal -- Timothy J. Koback vs. ERSRI
¢ Administrative Appeal — Carol C. Michaud vs. ERSRI

VI.  Approval of the October Pensions as Presented by ERSRI
VII. Legal Counsel Report

VIII. Committee Report

Disability Subcommittee - Consideration of Disability Subcommittee
Recommendations from the November 2, 2016 Meeting — See Attachment I

Rules and Regulations Subcommittee - Governance Update
IX. Adjournment

* Board members may seek to convene in Executive Session pursuant to Rhode
Island General Laws §42-46-5 (a) (2) to discuss pending and potential
litigation.




Attachment I

Disability Applications and Hearings on Tuesday, November 2, 2016

Pamela Sampson

Norberta Mendonca

Lisa Armor

Anthony Spardello

Socorro Aquino

Laura Backman

Stephanie Rigney

David Doyle, Jr.

Tammy Roy

Brian Hopkins

Paula Cappelli




II1.

I11.

Employees’ Retirement Board of Rhode Island
Monthly Meeting Minutes
Thursday, October 13, 2016
9:00 a.m.
2nd Floor Conference Room, 50 Service Avenue

The Monthly Meeting of the Retirement Board was called to order at 9:01 a.m.
Thursday, October 13, 2016, in the 2nd Floor Conference Room, 50 Service Avenue,
Warwick, RI.

Roll Call of Members

The following members were present at roll call: General Treasurer Seth Magaziner;
Vice Chair William B. Finelli; Daniel L. Beardsley; Roger P. Boudreau; Mark A.
Carruolo; Mark Dingley, designee for Michael DiBiase; Paul L. Dion, PhD.; Thomas M.
Lambert; John P. Maguire; Marianne F. Monte; Daniel Orgel, designee for Thomas A.
Mullaney; Claire M. Newell and Jean Rondeau.

Also in attendance: Frank J. Karpinski, ERSRI Executive Director and Attorney Michael
P. Robinson, Board Counsel.

Recognizing a quorum, Treasurer Magaziner called the meeting to order.
Mr. Roger P. Boudreau arrived at 9:03 a.m.

Approval of Minutes

On a motion by John P. Maguire and seconded by Marianne F. Monte, it was
unanimously

VOTED: To approve the draft regular minutes and the draft executive
session minutes of the September 14, 2016 meeting of the Retirement Board
of the Employees’ Retirement System of Rhode Island.

Mark A. Carruolo abstained from the vote as he was absent.
Chairperson’s Report

Treasurer Magaziner apprised the Board that the asset and liability study is complete
and Mr. Allan Emkin from Pension Consulting Alliance (PCA) will provide the results of
the study to the Board. The Treasurer thanked the Board for their feedback from July’s
joint Board/SIC meeting.

Pension Consulting Alliance (PCA) Asset Liability Study Presentation

Mr. Emkin said the biggest challenge facing the investment portfolio is to recognize the
portfolio’s main purpose is to maximize the consistency of paying out the benefits to the
entitled earners for the next 30-50 years.

Mr. Emkin discussed benefit math of Contributions + Investment Earnings = Benefit
Payments + Expenses. He said benefit payments are known and relatively easy to
forecast, investment earnings are variable and difficult to forecast. Mr. Emkin noted
that over the past two decades ERSRI’s plan sponsors have always funded the ARC. Mr.
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Emkin said the source of benefit payments for the average public pension plan over the
past 30 years were:

Investment Return 64%
Employer Contribution 24%
Employee Contribution 12%

Mr. Emkin said there are 2 components to the asset liability analysis where the liability
side is driven by the actuary and the asset side is composed of a very complex model and
a various amount of assumptions discussed and debated in depth by the SIC. He said
the analysis focused on scenario analysis, a range of outcomes with analysis of worst
case scenarios i.e. the probability of the funding ratio falling below 50% over the next 30
years and the cost increase to 30% of payroll.

Mr. Dion asked Mr. Emkin with knowing contributions not exceeding more than 30
percent of the pay, was there any constraint on the lower end, for instance, no lower
than 25% — 28%; Mr. Emkin said no. Mr. Dion asked if it ever fell below a 25%
threshold (in the model). Treasurer Magaziner said yes as in the new portfolio has a
lower contribution rate than the current one because it expects the investment returns
to be better over time, thus the contribution rate should be lower.

Mr. Emkin said large net negative external cash flow of -5% per year may reduce a
mature DB plan’s management flexibility. He said large negative market movements
(drawdowns) are particularly harmful to plan solvency for mature funds. He noted that
under the worst case scenarios, investors are forced to liquidate long-dated assets in
down markets or are forced sellers of illiquid assets — at price concessions.

Mr. Maguire asked how compounding is factored in with the assumed rate of return and
is there a connection and if so how to make the connection. Mr. Emkin said that
compounding the rate of return is arithmetic. Mr. Emkin stressed that benefits are paid
with compound returns. However, Mr. Emkin said compounding is great when there is
positive growth however compounding is detrimental when negative.

Mr. Emkin apprised the Board of the various components that make up the asset
classes. Treasurer Magaziner said when referring to the key risk considerations it is not
a prediction of what will happen but what could happen.

Mr. Emkin said each one of the components has an explanation of its characteristics,
and each one has gone through the SIC in great detail. The first group is the Growth
Class and the US and Non-US Equity; a Private Equity component is owning assets that
are not publicly traded in the form of limited partnerships. Next he discussed the
Income Class which assists in how to generate significant cash that can be put towards
benefit payments. Lastly, Mr. Emkin discussed the Risk Reduction Class, particularly
the new Crisis Risk Offset strategy. He said the CRO portfolio is expected to produce a
meaningful positive return in a protracted financial market crisis where growth risk is
suffering. In addition to being negatively correlated with equity (growth) risk, the class
must also be volatile enough to produce a meaningful positive (offsetting) return in
response to the market drawdown period. Finally, this class should generate a
reasonable positive return over a full market cycle, though it will have periods where it is
not in favor.

Mr. Emkin then apprised the Board there are other components in the risk reduction
class, namely, inflation protection and Investment Grade Fixed Income, giving some
level of diversification and current income. Mr. Emkin discussed the asset/liability
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model description and noted that GRS is used for the liability model and PCA uses
5,000 potential market scenarios for the asset Model. The long-term goal is to continue
progress towards plan full funding (100% in 22 years). He stressed in the modeling
optimization that a major factor is minimizing the likelihood the funding level falling
below 50% at any point in the next 5 years.

The Treasurer said if there were no constraints, the model would produce a 60%
allocation private equity but that it would not be prudent to invest at that level.

Mr. Maguire asked about the assumed rate of return currently at 7.5%, and Mr. Emkin
said the optimal model produces a 7.3% return. The Treasurer added the 7.3% assumes
2.75% inflation, which is the current actuarial assumption used, and if the inflation
assumption is reduced, the return numbers would fall as well.

Mr. Maguire asked the Treasurer if any previous Treasurer administration had done an
extensive analysis of a potential mix or asset allocation. Attorney Dingley said under the
Raimondo administration, there was one done.

Treasurer Magaziner said the model ran 5,000 different scenarios/stress testing.
Secondly, the model shows consistently that the new portfolio is expected to perform
better than the older one under almost every scenario, and thirdly, strike the balance
between good returns in good years yet protecting downside on bad years. He added
much time and effort was taken in this where the SIC worked diligently through this
process. :

Mr. Dion acknowledged Treasurer Magaziner’s approach to this process. The Treasurer
in turn recognized the SIC’s diligence of work.

Treasurer Magaziner thanked Mr. Emkin for his efforts and presentation.
The Board recessed for 10 minutes before continuing the next report on the agenda.

Consideration of Funston Advisory Services (FAS) Board Governance
Recommendations

Treasurer Magaziner thanked the Board for their efforts in working with the Funston
governance study. He asked if the Rules and Regulations Subcommittee would make a
specific list of recommendations to bring back to the Board, and also encouraged
feedback from the Board.

Director Karpinski began his presentation by noting that in April 2016 Funston
Advisory Services (FAS) was hired based on a suggestion from Attorney Robert
Klausner, who provided a fiduciary training to the Board in May 2013. In May 2016,
FAS presented their initial recommendations at the annual fiduciary training at URI.
FAS, with input from the Board, presented findings and recommendations for
improvement in July 2016. FAS noted the current subcommittee structure is inefficient,
which can present challenges to maintaining fiduciary responsibility. The Director also
said that FAS recommended spending more time on key duties that pension boards
commonly have responsibility for, and less time on disability adjudication.

Director Karpinski said FAS began its recommendations by noting that the Board is
responsible for ALL aspects of the operation of the System, and stressed their fiduciary
responsibility and RIGL§ 36-8-3, which provides that the general administration and
the responsibility for the proper operation of the retirement system and for making
effective the provisions of chapters 8 — 10 is vested in the retirement board.
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The Director summarized the areas of responsibility where the Board should spend
more time. Regarding finance, he pointed out the Board has a fiduciary duty to oversee
and assist in development of the ERSRI budget, and is responsible for all expenditures.
As an example of the need for improvement, he noted there is no ongoing Board review
process of the Auditor General’s recommendations on ERSRI financial controls.
Regarding governance, the Director noted that FAS identified there was no Board
approved strategic plan, no executive director performance and evaluation process, or a
succession plan. For member services, FAS noted that the Board has limited input on
how to deliver service, and on the priority of improvements to service delivery.

Director Karpinski said meeting time is a finite resource, and must be focused on key
strategic issues facing ERSRI. He said there are risks associated with the current
limited time spent on operational, legal and financial details.

The Director provided the following chart to help demonstrate the time spent on
disability versus all other board responsibilities, and noted that unnecessary rounds of
appeals before the full Board are overly lengthy and costly for members. Additionally, a
long appeals process means members with terminal illness may pass before their spouse
becomes eligible for the disability benefit:

FULL BOARD 6 YEAR HISTORY OF
MEETING TIME DISTRIBUTION FULL BOARD DISABILITY HEARINGS

# Disability Reconsideration & Other Bowrd Business s Tote! Disabiity Applications before Subcommier . % Reversed Decidons by Futt Board

v’ Over past 6 years, out of 445 disability cases heard by subcommitiee,
full board has overturned subcommittee decision only twice

v The full board only meets for about 30 hours per year. Spending this
much time is inefficient and prevents the board from focusing on
other critical areas

Director Karpinski said the purpose of the FAS review was to recommend ways to
mitigate these risks and said a regularly active committee structure will allow the Board
to provide stronger oversight and planning across key areas. Attorney Dingley said after
engaging a consultant to recommend best practices, it is the Board’s fiduciary
responsibility to strongly consider FAS’s recommendations.

Mr. Beardsley asked about the annual calendar where the Director explained the
subcommittees would have an organized structure and the Board would function as a
policy making body. Mr. Beardsley asked if the proposed Board structure would mean
the Board meets monthly, every other month, quarterly etc. The Treasurer said options
are open, but what needs to change is the current structure of monthly meetings.

Mr. Boudreau said the Board should receive copies of what FAS has provided regarding
the subcommittee charters for complete review and consideration. He said then we
could populate those committees and in January schedule committee meetings.

Mr. Maguire said FAS discussed a third party benchmark regarding the disability
process and asked the Director to reach out to his counterparts to provide options. He
also said there may need to be more time to implement the proposed committee
structure. He also questioned the use of the phrase “Board inattentiveness to key ERSRI
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functions” in the presentation, noting that while the Board may not review items as
frequently as noted by FAS, they are not inattentive.

Mr. Rondeau wanted to know how often Disability Subcommittee votes are unanimous,
and Attorney Amy Crane, the Treasurer’s Chief Legal Counsel, said 86% of votes were
unanimous over the last 6 years.

Mr. Finelli asked that the Board be apprised of the time when the rules and regulations
subcommittee meeting is scheduled. Director Karpinski said he would convene the
subcommittee and notify the full Board.

Executive Director’s Report

Director Karpinski updated the Board on the report in the Board book. He noted that
the North Smithfield School Department, the East Providence School Department,
Glocester Police Department, North Providence Housing Authority, Smithfield Housing
Authority and the Town of Glocester are now current.

Presentation and Consideration of Fiscal Year 2018 Proposed Budget

Due to a family emergency, Finance Director Zachary Saul was not able to present the
fiscal 2018 proposed budget for ERSRI thus, Director Karpinski provided the Board
with the presentation. The Director began the presentation noting that R.1.G.L. 36-8-3
states the responsibility for the proper operation of the retirement system is vested in
the retirement board and consistent with Regulation 1(A) 5 (10) Board Authority and
Duties, the Board must approve a yearly budget. He said the approved Budget is part of
the overall Treasury budget submitted to the General Assembly for ultimate approval.
He also pointed out that since the Retirement System is a restricted receipt account,
Rhode Island General Law (RIGL) §36-8-10.1 states that the ERSRI budget cap is
calculated as 17.5 basis points of the average total investment assets of the system before
lending activities as reported in the annual report of the auditor general for the next
preceding five fiscal years.

Director Karpinski said for fiscal 2018 the average total investments before lending
activities are calculated at $7.6 billion and the budget cap (per RIGL) is $13.4 million.
He noted that in prior years the budget cap was lower. The Director then highlighted
the primary budget changes for the Board as follows:

* Management of Ariel System

* Morneau Shepell (MS) service level agreement.

+ Third party quality assurance and contract management for MS.

+ Potential Change Control Request — post implementation.

» Data review and conversion project.

+ Integration of Ariel system and TTIAA for ERSRI website.
* Legal services

+ Preliminary stage by tax counsel to review for potential IRS Qualification.
* Actuarial Expense ‘

« RIGL 8§36-10-39 — provides the general assembly the authority to request
studies of the ERSRI’s actuaries at the expense of the System.
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* Cost associated with accounting standards of GASB 67 & 68

Mr. Dion asked relative to the actuarial expense for FY2016 budget, $400,000 has been
budgeted, yet $183,546 was expended. The Director said budgeted actuarial expenses
also include studies that may be requested by RIGL §36-10-39 so a higher estimate is
included as future legislation is unknown.

Mr. Finelli asked under the actuarial expense, would there be enough funds to do the
actuarial audit. Director Karpinski noted that an audit would be scheduled for FY2019
and this type of audit is done every 7 years, and the last one was done in 2013.

Attorney Dingley asked if work related to the implementation of GASB 67 and 68 were
being charged to the municipal fund, which Director Karpinski affirmed.

Director Karpinski said the legal services, specifically the Special Counsel for Fiscal
2018 budget is for the IRS tax qualification. The Director said the IT Services were up
by $850,000. He said this estimated cost is for a data clean-up project. He said the
member services subcommittee would consider the method and cost for the project.

Mr. Dion asked about Personnel Costs for line Regular Wages why the $150,000
increase in both FY2017 and FY2018, which the Director said related to unfilled
positions.

Treasurer Magaziner apprised the Board that at the recommendation of the OAG, it was
deemed necessary to add staff support in the Accounting Department. He also said next
year as part of the Asset/liability study, a comparative study found that the average
public pension fund between $5-15 billion has an average of 7 investment staff, and
ERSRI has only 3; it is anticipated that one more employee will be added.

Chief of Staff Patrick Marr said the personnel numbers are modeled off of what comes
from the budget office which produces a file that assumes salary and calculates future
benefit costs. From those numbers, Finance Director Saul builds the personnel
supplement.

Mr. Maguire asked about Security Services, and why FY2016 was not on target. Chief
Operating Officer Patrick Marr said the Capitol Police provides security to this building
and that the prior officer was transferred to another location and replaced with an
officer with a different tenure. He stated that pay is actual costs associated with
personnel expenses related to this. Mr. Maguire asked if Treasury is the only occupant
of the building, and Chief of Staff Marr said the occupancy is shared with Department of
Information Technology.

Director Karpinski agreed with Treasurer Magaziner that the budget has for the most
part been consistent over the years. Mr. Dion asked if a quarterly report can be
provided, rather than just an annual budget notification to the Board. Director
Karpinski said he will develop a quarterly report.

Director Karpinski then concluded his presentation and noted that the budget is under
the cap as defined by RIGL §36-8-10.1.

On a motion made by John P. Maguire and seconded by Claire Newell, it was
unanimously

VOTED: To approve the fiscal 2018 Budget as presented

Mr. Finelli reminded the Board that he and Director Karpinski were at the NCTR
(National Conference of Teachers’ Retirement) annual conference held at the Omni
Hotel in Providence. A total of 385 people attended for a 6-day seminar. The Director
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VII.

was the moderator for a Cyber Security panel, and also recognized the Treasurer for the
opening speech of the seminar.

Mr. Maguire asked about Town of Foster being 17 periods past due, and the Director
said they do not have a lot of State aid for withholding relative to the “Report of
Contributions” delinquency for MERS.

The Treasurer noted that Central Coventry Fire District is no longer delinquent and said
a check was received, including interest, from the time they had not made contributions
for $460,000.

Mr. Dion asked Director Karpinski about the Town of Johnston being 6 payments past

due. Director Karpinski said consistent with the policy, this month State aid will be
withheld.

Ms. Newell asked for an update with regard to the requested IRS ruling, and the
Director said the response is still forthcoming.

Mr. Maguire asked about employee contributions where they have been deducted from
pay checks but not received by ERSRI. He questioned why employers are using the
money instead of it being in the System’s hands.

Treasurer Magaziner stepped out of the Board meeting at 11:48 a.m.

Administrative Decisions
None this month .
Approval of the September Pensions as Presented by ERSRI

On a motion by John P. Maguire and seconded by Roger P. Boudreau, it was
unanimously

VOTED: To approve the September pensions as presented.

Treasurer Magaziner returned back to the Board meeting at 11:50 a.m.

Legal Counsel Report

Attorney Robinson suggested that a motion would be in order for the Board to convene
in Executive Session to discuss the pending litigation matters identified on the agenda
pursuant to Rhode Island General Laws section §42-46-5 (a)(2).

Consistent with Rhode Island General Laws section §42-46-5 (a)(2) regarding pending
or potential litigation involving the Retirement System, a motion was made by John P.
Maguire and seconded by Claire Newell to convene the Board in Executive Session to
discuss the Kevin Lang litigation matters identified on the agenda.

A roll call vote was taken to enter into Executive Session, and the following members
were present and voted Yea: General Treasurer Seth Magaziner; Vice Chair William B.
Finelli; Daniel L. Beardsley; Roger P. Boudreau; Mark A. Carruolo; Mark Dingley,
designee for Michael DiBiase; Paul L. Dion, PhD.; Thomas M. Lambert; John P.
Maguire; Marianne F. Monte; Daniel Orgel, designee for Thomas A. Mullaney; Claire M.
Newell and Jean Rondeau. It was unanimously
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VOTED: To convene the Board into Executive Session pursuant to Rhode
Island General Laws section §42-46-5 (a)(2) to discuss the matters of Kevin
Lang v. Employees’ Retirement System of Rhode Island; W.C.C. No.
201504163, and The Retirement Board of the Municipal Employees’
Retirement System of Rhode Island, which involve pending litigation
involving the Board..

[Executive Session]
The Board thereafter convened in executive session.
[Return to Open Session]

Upon returning to open session, Board Counsel Michael P. Robinson noted for the
record that one unanimous vote had been taken in Executive Session.

On a motion made by Paul L. Dion, Ph.D., and seconded by Marianne F. Monte, it was
unanimously

VOTED: To exit executive session and return to open session.
VIII. Committee Reports

Disability Subcommittee:

The Disability Subcommittee recommended the following actions on disability
applications for approval by the full Board as a result of its meeting on Friday, October

7, 2016:
Name Membership Type Action
Group

1. Wayne Cushman Municipal Accidental Reconsideration/
The Board’s
4/13/16 decision
to deny member
an accidental
disability pension

’ was reaffirmed.

2. Richard Delbonis Municipal Accidental Postpone

3. Donald Ditusa Municipal Accidental Approved

4. Janet Durfee- State Accidental Approved @ 50%

Hidalgo
5. Todd Evans Municipal Accidental Postpone
6. David Benevides State Accidental Approved @ 50%
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Name Membership Type Action

Group
7. Peter Kokolski Municipal Ordinary = Approve
8. Cheryl Robinson- State Ordinary  Postpone
Roberts
9. Joseph Apice State Ordinary  Approve
10. Geriann Hart Teacher | Ordinary  Approve
11. Christopher Fee Teacher k’ Ordinary  Approve
12. Michelle St. Teacher : Ordinary  Approve
Germaine ’
13. Beatriz Perez State Ordinary Approve

On a motion by William B. Flnelh and seconded by Roger P. Boudreau, it was
unanimously «

VOTED: To approve the recdmméndation of the Disability Subcommittee
meeting of Friday, October 7, 2016 on items 8 and 9.

Claire M. Newell recused herself from the vote on numbers 8 and 9.

On a motion by William B. Finelli and seconded by Roger P. Boudreau, it was
unammously

VOTED: To approve the recommendation of the Disability Subcommittee
meeting of Friday, October 7, 2016 on items 10 and 12.

John P. Maguire recused himself from the vote on numbers 10 and 12.

On a motion by Wﬂham B. Finelli and seconded by Roger P. Boudreau it was
unanimously

VOTED: To apprOVe the recommendation of the Disability Subcommittee
meeting of Friday, October 7, 2016 on items 1, 2, 3, 4, 5, 6, 7, 11 and 13.
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IX. Adjournment

There being no other business to come before the Board, on a motion by John P.
Maguire and seconded by Roger P. Boudreau, the meeting adjourned at 12:02 p.m.

Respectfully submitted,

Frank J. Karpinski
Executive Director
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CAROL C. MICHAUD VS. ERSRI




ERSRI Board:

Seth Magaziner
General Treasurer
Chair

William B. Finelli
Vice Chair

Daniel L. Beardsley
Rbger P. Boudreau

Mark A. Carruolo

" Michael DiBiase

Pau'l.L. Dioﬁ
Thomas M. Lambert
John P. Maguire
oanne A. Matisewski
Marianne F. Monte
T'homas A. Mullaney
Claire M. Newell
Jean Rondeau

Laura Shawhughes

Frank J. Karpinski
Executive Director

Empl oyeeS’ Retirement SYStem
~of Rhode Island

October 21, 2016

- Mark Gagliardi, Esq,

Law Office of Mark P. Gagliardi, LLC
120 Wayland Avenue, Suite 7
Providence, RI 02906 h

- RE: Notice of Full Board Meeting — Carol C. Michaud vs. ERSRI

'ljeér.Aitomey Gagliardi:

Please be advised that the decision of the Employees® Retirement System of
Rhode Island to deny Ms. Michaud’s request to purchase service credits for the
periods September, 1977 through December, 1977 and January, 1978 through
June 1978 was affirmed by the Hearing Officer. In accordance with Regulation 4
of the Rules of Practice and Procedure of the ‘Employees’ Retirement System, this
matter will be presented to the full Retirement Board for approval or denial next
month at the November 9, 2016 Retirement Board meeting. You have the right to
appear before the Retirement Board and make oral argument in support of or in
opposition to the Hearing Officer’s decision.

The meeting of the Retirement Board will begin at 9:00 a.m., and your hearing is
scheduled for:

DATE: November 9, 2016

TIME: 9:30 a.m.

LOCATION: 50 Service Ave., 2™ Floor
Warwick, RI 02886

A party wishing to file a brief or make exceptions must submit 15 copies to the
Retirement System, Attention: Roxanne Donoyan, no later than 10 days prior to
the date of the Retirement Board meeting.

An applicant may represent him/herself at this Hearing or the applicant’s case
may be presented by a lawyer. Consistent with Rhode Island General Law §11-
27-2, entitled “Practice of law” defined, any person accompanying the applicant
who is not a lawyer cannot present the applicant’s case to the full Board.

50 Service Avenue 2™ Floor, Warwick, Rl 02886-1021 (401) 462-7600 Fax: (401) 462-7691

E-Mail: ersri@ersri.org Web Site: WWWw.ersti.org



Roxanne Donoxan

From: Roxanne Donoyan

Sent: Tuesday, October 18, 2016 9:02 AM
To: 'Mark Gagliardi'

Cc: ‘Alicia Connor'

Subject: RE: Carol Michaud Hearing

Thank you very much Attorney Gagliardi, and we will be sending you a scheduling hearing letter for Ms. Carol Michaud.
Roxanne

Roxanne Donoyan

Assistant to Executive Director

Employees’ Retirement System of Rhode Island
50 Service Avenue

2nd Floor

"~ Warwick, R102886-1021

Tel:{401) 462-7608
Fax: (401) 462-7691

rdonoyan@ersri.org

From: Mark Gagliardi [mailto:mark@gagliardilaw.net]
Sent: Monday, October 17, 2016 4:23 PM

To: Roxanne Donoyan

Cc: Alicia Connor

Subject: RE: Carol Michaud Hearing

We will be there on November 9. Thank you.

/s/Mark P. Gagliardi

LAW OFFICE OF MARK P. GAGLIARDI
120 Wayland Avenue, Suite 7
Providence, R1 02906

Office: (401) 277-2030
Fax: (401) 277-2021
Cell: (401) 487-6666
mark@gagliardilaw.net
www.gagliardilaw.net

Admitted to practice in RI & MA (state & fed.); CT (state); and U.S. Ct. of Appeals (1" Cit.)

“True, we build no bridges. We raise no towers. We construct no engines. We paint no
pictures— unless as amateurs for our own amusement. There is little of all that we do
which the eye of man can see. But we smooth out difficulties; we relieve stress; we correct
mistakes; we take up other men’s burdens and by our efforts we make possible the
peaceful life of men in a peaceful state.”
John W. Davis, Address at 75t Proceedings of the Association of the Bar of the City of New York (March 16, 1946).

From: Roxanne Donoyan [mailto:RDonoyan@ersri.org]
Sent: Monday, October 17, 2016 3:53 PM



- Cet Alicia Connor

Providence, RT 02906

Office: (401) 277-2030
Fax: (401) 277-2021
Cell: (401) 487-6666

Admitted to practice in RI & MA (state & fed.); CT (state); and U.S. Ct. of Appeals (1 Cir.)

“True, we build no bridges. We raise no towers., We construct no engines. We paint no
pictures— unless as amateurs for our own amusement. There is little of all that we do
which the eye of man can see. But we smooth out difficulties; we relieve stress; we correct
mistakes; we take up other men’s burdens and by our efforts we make possible the
peaceful life of men in a peaceful state.”
John W. Davis, Address at 75t Proceedings of the Association of the Bar of the City of New York (March 16, 1946).

;rom: Roxanne‘Donoyan [mailtg:RDonoyan@ersriigml
Sent: Tuesday, October 11, 2016 10:57 AM
To: Mark Gagliardi

- Subject: RE: Carol Michaud Hearing -

Attorney Gagliardi,

Director Karpinski says the email will serve sufficiently for ERSRI’s records, so we will not need an updated letter from
you. | will send you a scheduling letter though for the December 14, 2016 hearing of Carol Michaud for your records.
Thank you.

Roxanne

Roxanne Donoyan

Assistant to Executive Director

Employees’ Retirement System of Rhode Island
50 Service Avenue

2nd Floor

Warwick, Rl 02886-1021

Tel:(401) 462-7608

Fax: (401) 462-7691

rdonoyan@ersri.org

From: Mark Gagliardi [mailto:mark@gagliargilaw.netI

Sent: Tuesday, October 11, 2016 10:04 AM
To: Roxanne Donoyan

Cc: Alicia Connor :

Subject: RE: Carol Michaud Hearing

No objection. Do I really need to send you a letter? Can you just keep this e-mail for your records?

[s/Mark P. Gagliardi

LAW OFFICE OF MARK P. GAGLIARDI
120 Wayland Avenue, Suite 7
Providence, RI 02906

Office: (401) 277-2030



Fax: (401) 277-2021
Cell: (401) 487-6666

mark@gagliardilaw.net
www.gagliardilaw.net

Admitted to practice in RI & MA (state & fed.); CT (state); and U.S. Ct. of Appeals (1% Cir.)

“True, we build no bridges. We raise no towers. We construct no engines. We paint no
pictures— unless as amateurs for our own amusement. There is little of all that we do
which the eye of man can see. But we smooth out difficulties; we relieve stress; we correct
mistakes; we take up other men’s burdens and by our efforts we make possible the
peaceful life of men in a peaceful state.”
John W. Davis, Address at 75 Proceedings of the Association of the Bar of the City of New York (March 16, 1946).

From: Roxanne Donoyan [mailto:RDonoyan@ersri.ora]
Sent: Tuesday, October 11, 2016 8:56 AM

To: Mark Gagliardi
Cc: Alicia Connor
Subject: RE: Carol Michaud Hearing

Good morning Attorney Gagliardi,

At the request of Director Karpinski of ERSRI, he has asked that | present to you requesting if Ms. Carol Michaud’s
hearing can be scheduled for December 14, 2016 instead of November 9, 2016. If this is possible with you and your
client, can you please send an amendment letter of continuance to be moved from the November date to the 14" of

December.

ERSRI! certainly appreciates your attention and flexibility in this matter. We look forward to hearing from you.
Roxanne

Roxanne Donoyan

Assistant to Executive Director

Employees’ Retirement System of Rhode Island
50 Service Avenue

2nd Floor

Warwick, Rl 02886-1021

Tel:(401) 462-7608

Fax: (401) 462-7691

rdonoyan@ersri.org

From: Mark Gagliardi [mailto:mark@gagliardilaw.net
Sent: Thursday, September 29, 2016 9:54 AM

To: Roxanne Donoyan

Cc: Alicia Connor

Subject: RE: Carol Michaud Hearing

Importance: High

Per your request.

/s/Mark P. Gagliardi

L.AW OFFICE OF MARK P. GAGLIARDI
120 Wayland Avenue, Suite 7
Providence, RI 02906



September 29, 2016

SENT VIA ELECTRONIC MAIL [TO RDONOYAN@ERSRI.ORG]

Frank Karpinski

Director

Employees Retirement System of Rhode Island
50 Service Avenue, 2™ Floor

Warwick, RI 02886

Re:  Carol Michaud v. ERSRI;
Request for Continuance of October 13, 2016 Hearing

Dear Mr. Karpinski:

Recently, my office was notified that a hearing in this matter before the Board was scheduled
for October 13, 2016. Unfortunately, I am unavailable on this date and respectfully request that this
hearing be continued to the next Boatd meeting on November 9, 2016.

Very truly yours,

/%& /
“ Mark P. Gagliardi

Counsel to Carol Michaud

MPG /jrg




www.gagliardilaw.net
Admitted to practice in RI & MA (state & fed.); CT (state); and U.S. Ct. of Appeals (1% Cir.)

“T'rue, we build no bridges. We raise no towers. We construct no engines. We paint no
pictures— unless as amateurs for our own amusement. There is little of all that we do
which the eye of man can see. But we smooth out difficulties; we relieve stress; we correct
mistakes; we take up other men’s burdens and by our efforts we make possible the
peaceful life of men in a peaceful state.”
John W. Davis, Address at 75% Proceedings of the Association of the Bar of the City of New York (March 16, 1946).

From: Roxanne Donoyan [mailto:RDoﬁgyan@ersri.g[g|
Sent: Thursday, September 29, 2016 9:14 AM

To: Mark Gagliardi
Cc: Alicia Connor
Subject: RE: Carol Michaud Hearing

Thank you Attorney Gagliardi for responding and so quickly. Much appreciated. Our office will send you a letter for
scheduling Ms. Carol Michaud’s hearing for the following date, namely, November 9, 2016. May we ask if you can send
a letter of continuance request address to Executive Director Frank Karpinski that you are unable to attend the October
13, 2016 Board date for Ms. Michaud’s hearing. ' : o
Again, thankyou. .. .. . ’

Roxanne '

Roxanne Donoyan

Assistant to Executive Director

Employees’ Retirement System of Rhode Island
50 Service Avenue

2nd Floor

Warwick, R1 02886-1021

Tel:(401) 462-7608

Fax: (401) 462-7691

rdonoyan@ersri.org
From: Mark Gagliardi [mailto:mark@gagliardilaw.net]

Sent: Thursday, September 29, 2016 9:11 AM
To: Roxanne Donoyan

Cc: Alicia Connor

Subject: RE: Carol Michaud Hearing
Importance: High

Hi, Roxanne:

I am unavailable on 10-13. Please put this matter on the calendar for 11-9. Thank you.

s/Mark P. Gagliardi

LAW OFFICE OF MARK P. GAGLIARDI
120 Wayland Avenue, Suite 7
Providence, RI 02906

Office: (401) 277-2030
Fax: (401) 277-2021
Cell: (401) 487-6666
mark iardilaw.net



APPEAL OF:
CAROL C. MICHAUD, Appellant

VS.

EMPLOYEES’ RETIREMENT SYSTEM
OF RHODE ISLAND, Respondent

Appearance for Appellant: MARK P. GAGLIARD], ESQ,, LLC

120 Wayland Avenue

Suite 7

Providence, RI 02906
Appearance for Respondent: MICHAEL P. ROBINSON, ESQ.

' ‘Legal Counsel '

Employees’ Retirement System

of Rhode Island

50 Service Avenue

Warwick, RI 02886
Hearing Officer: TERESA M. RUSBINO, ESQ.

Employees’ Retirement System

of Rhode Island

50 Service Avenue

Warwick, R1 02886

DECISION
Pursuant to RIGL Section 36-8-3 and Regulation Four, Rules of Practice and

Procedure for Hearings, the Appellant, Carol C. Michaud, is appealing the November
13, 2013 decision of the Employees’ Retirement System (hereinafter, “Respondent”),
denying the Appellant’s request to purchase service credit for the periods
September, 1977, through December, 1977, and January, 1978, through June, 1978,
when the Appellant was employed by William M. Davies Vocational School
(hereinafter, “Davies Vocational School.”) The Respondent’s November 13,2013

decision reiterated a prior denial, dated December 19, 2012, and serves as the

official notification of an administrative denial.



According to the November 13, 2013 decision, the Appellant’s request to
purchase service credit was denied on the basis that the Appellant’s was of a
temporary, limited, or emergency nature, within the meaning of RIGL Section 36-10-
9(4). The November 13, 2013 decision was appealed and referred to this hearing
officer, pursuant to correspondence dated November 13,2013. The appeal was
perfected in accordance with the Rules of Practice. A hearing was held on August
12, 2014 at the offices of the Employees’ Retirement System, 50 Service Avenue,
Warwick, Rhode Island. Pre- hearmg memoranda of law were submitted by both
partles The Appellant testlﬂed on her own behalf. Frank Karpinski, Executive
Director of the Employees’ Retirement System, also testified. Various documents
were admitted into evidence. Each party also submitted post-hearing memoranda
of law, in support of their respective positions.

FINDINGS OF FACT

1. For the period September, 1977, to December, 1977, the Appellant was
employed as a secondary math teacher at Davies Vocational School.

2. The position arose when the secondary math teacher previously in that
position, Mr. Barry Couto, took a sabbatical for the 1977-78 academic year.

3. Mr. Couto returned to his position as a secondary math teacher at the end of
the first academic semester, in January of 1978, and resumed his duties.

4. During the second academic semester, namely, the period January, 1978,
through June, 1978, the Appellant worked as a math tutor for the Davies

Vocational School.



5. During the period September 7, 1977 to December 23, 1977, the Appellant’s
employer documented her employment as either an “emergency
appointment” or a “limited employment.” See Respondent’s Exhibit C.

6. During the period September 7, 1977 to December 23, 1977, retirement
contributions were deducted from the Appellant’s compensation. See
Respondent’s Exhibit A.

7. On or about November 18, 1979, the Appellant filed an application for a
refund of retirement contributions for the period Sgptember 7,1977 to
December 23, 1977. On her application, the Appellant declared that she was
entitled to a refund of retirement contributions, because her position for that
period was a “temporary position.”

8. During the period January, 1978 to June, 1978, no retirement contributions
were deducted from the Appellant’s compensation.

9. On or about April of 2005, the Appellant initiated a request to purchase
service credit for the period September, 1977 to June, 1978, when she was
employed by Davies Vocational School.

10. Respondent denied the Appellant’s request to purchase service credit for the

period September, 1977 to June, 1978.

ISSUE ON APPEAL

Did Respondent Employees’ Retirement System of Rhode Island err when it
denied Appellant’s request to purchase service credit for the period, September,

1977 to June, 1978, when the Appellant was employed by Davies Vocational School?



CONCLUSION AND ORDER
Respondent Employees’ Retirement System denied the Appellant’s
application to purchase service credit, based upon the language of Rhode Island
General Law (RIGL) Section 36-8-1(9), which states in relevant part as follows:
(9) “Employee” shall mean any officer or employee of
the state of Rhode Island whose business time is
devoted exclusively to the services of the state, but shall

. notinclude one whose duties are of a casual or seasonal

nature. The retirement board shall determine who are

employees within the meaning of this chapter.
(emphasis added)

Moreover, RIGL 36-10-9(4) states in pertinent part as follows:
(4) No member of the employees’ retirement system

shall be permitted to purchase service credits for casual

seasonal, or temporary emplozment, or emergency

appointment.... (emphasis added)

RIGL 36-8-1(7) defines “casual employee” as those persons hired for a
temporary period, a period of emergency or an occasional period. A
review of the evidence demonstrates that the Appellant was a
temporary, emergency and/or limited employee within the meaning
of RIGL Sections 36-8-1(9), 36-8-1(7), and 36-10-9(4).

The certified employment record for the period September 7,

1977 through December 23, 1977 characterized Appellant’s



employment as an emergency appointment, a non-classified
appointment, or a limited employment. (See Respondent’s Exhibit C)
Although retirement contributions were deducted from Appellant’s
compensation for the period October 8, 1977 through December 31,
1977 (see Respondent’s Exhibit A), the Appellant applied for a refund
of those contributions on November 18, 1979, stating that she was
entitled to a refund of those contributions due to the fact that her
position was a “temporary position.” (See Respondent’s Exhibit E}
Moreover, her termination notice from fhe Division of Personnel
clearly stated, “End of Limited Employment.” (See Respondent’s
Exhibit B)

With regard to the Appellant’'s employment for the period
January, 1978 to June, 1978, no retirement contributions were
deducted from her compensation, and no payroll records existed to
verify her earnings. (See Appellant’s Exhibit 1) The Appellant also
testified at the hearing that she understood her employment was as a
temporary replacement for a teacher on sabbatical who would be
returning to his position. (See Tr. 13:11-22; Tr. 49:15-25; Tr. 50:1)
With regard to Appellant's employment for the period January, 1978
through June, 1978, she testified that her position aé a math coach
was of a limited scope, in order for her to complete the 1977-78
academic school year, because the teacher on sabbatical returned

early.



The Appellant argues that the Respondent’s decision in this
matter contradicts the Rhode Island Supreme Court’s ruling in

D’Ambra v. N. Providence Sch. Comm., 601 A.2d 1370 (R11992). The

Appellant’s reliance upon the D’Ambra ruling is misplaced. The
D'Ambra decision interpreted the term, “regularly employed,” as it is
used in RIGL Section 16-16-1(2) goverhing the teachers’ retirement
plan established under Title 16. The teacher in D’Ambra was
employed by a municipally run school in the Town of North
Providence; consequently, her retirement b'éneﬁts were governed by
RIGL Section 16-16-1 et. seq. In contrast, the Appellant was an
employee of the State of Rhode Island during the 1977-78 school year,
as Davies Vocational School is a state operated facility subject to the
provisions of Title 36 of the Rhode Island General Laws.

Based on the evidence in this matter, it is clear that the
Appellant was not an employee within the meaning of RIGL Section
36-8-1(9), during her employment with the Davies Vocational School
for the 1977-78 academic school year. Consequently, she was not
permitted to be a member of the retirement system during this
period, pursuant to RIGL Section 36-9-2, and her request to purchase
service credit for the period September, 1977, through June, 1978 was

therefore not permitted under RIGL Section 36-10-9(4).



For the reasons set forth herein, the Decision of Respondent
Employees’ Retirement System of Rhode Island, dated November 13,

2013, is hereby affirmed.
It is so ordered.

DATED: September 19,2016

Teresa M. Rusbing, Esq.
TERESA M. RUSBINO, ESQ. ’
Hearing Officer

Employees’ Retirement System
of Rhode Island

50 Service Avenue

Warwick, Rhode Island 02886

CERTIFICATION

I hereby certify that on the 19t day of September, 2016, I caused the
Within Decision to be served electronically via email to the following:
mrobinson@shslawfirm.com; mark@gagliardilaw.net;
FKarpinski@ersri.org; gmambro@ersri.org;
jmccann@shslawfirm.com; eprescott@shslawfirm.com; and
mshechtman@shslawfirm.com.

Teresn M. Rusbine Esq.
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CAROL C. MICHAUD : Inre:
. 3 . .Proceedings before Hearing
v. T Officer Teresa M. Rusbino, Esq.
EMPLOYEES’ RETIREMENT
SYSTEM OF THE STATE OF
RHODE ISLAND

POST-HEARING MEMORANDUM OF LAW OF THE EMPLOYEES’
RETIREMENT SYSTEM OF THE STATE OF RHODE ISLAND

INTRODUCTION

Now comés the Employees’ Retirement System of the State of Rhode Island (the
“Retirement System”), and hereby submits this post-hearing memorandum of law in support of
the administrative determination of the Executive Director, Frank J. Karpinski, to deny Carol C.
Michaud’s application to purchase service credit for time that she was employed by Davies
Vocational School during the 1977-1978 school year.

It is the position of the Retirement System that Ms. Michaud was not an employee within
the meaning set forth in R.I. Gen. Laws § 36-8-1(9) while she worked as a math teacher at
Davies Vocational School during the 1977-1978 school year, and, was thus not entitled to be a
member of the Retirement System in accordance with R.I. Gen. Laws § 36-9-2. To that end, Ms.
Michaud’s request to purchase service credit for the aforementioned period of time is explicitly
forbidden by R.1. Gen. Laws § 36-10-9(4), which does not permit the purchase of service credit
for “casual, seasonal, or temporary employment....” Evidence adduced in the course of the
August 12, 2014 Hearing establishes that Ms. Michaud’s employment at Davies Vocational

School during the 1977-1978 school year was of a temporary nature, not qualifying her for



participating in the Retirement System, and she is therefore not entitled to purchase service credit
for this time.
BACKGROUND

In the period between September 7, 1977 and December 23, 1977, Ms. Michaud’s
employment was characterized by her employer as an ‘“‘emergency appointment” or “limited
employment.” See Respondent’s Exhibits C and D. Ms. Michaud sought and received a refund
of her contributions deducted from her pay during that period in 1979. See Respondent’s Exhibit
E. Pay records for the period from January through July 1978 indicate that Ms. Michaud’s
compensation varied from pay period to pay period and that no deductions for retirement were
made from her compensation. See Respondent’s Exhibit A. Ms. Michaud’s W-2 form for 1978
indicates that she was not covered by a pension plan. See Joint Exhibit 1. Each of Ms.
Michaud’s pay stubs from 1978 indicates that nothing was deducted for retirement. See Id. Ms.
Michaud has produced no evidence to show that her employment in 1978 was anything other
than temporary or limited in nature. Accordingly, she has not shown an entitlement to purchase
service credit for that service.

ARGUMENT

The Hearing on August 12, 2014 followed a final administrative determination by
Executive Director Karpinski, dated November 13, 2013, which confirmed an earlier denial
dated December 19, 2012, denying Ms. Michaud’s application to purchase service credit for her
employment at Davies Vocational School because her service at that school was on either an
“emergency” or “limited” basis. See Joint Exhibit 4 and Joint Exhibit 5. The Retirement

System’s position is that Ms. Michaud was not an employee permitted to be a member of the



Retirement System in accordance with R.I. Gen. Laws § 36-9-2 during this period and, thus her
request to purchase service credit is forbidden by R.I. Gen. Laws § 36-10-9(4), which states:
(4) No member of the employees’ retirement system shall be permitted to
purchase service credits for casual, seasonal, or temporary employment, or
emergency appointment, for employment as a page in the general assembly, or for

employment at any state college or university while the employee is a student or
graduate assistant of the college or university.

The documentation which Ms. Michaud héd previously produced indicated that her employment
in 1977 had been an emergency or limited appointment. See Respondent’s Exhibits C, D and E.
Further, Ms. Michaud has produced no evidence to proVide any indication that her employment
during 1977-1978 was of a different character, or would otherwise qualify her to be eligible to

purchase the time.

Ms. Michaud’s own testimony at hearing indicated that she understood that her
employment in 1977 was as a replacement for Barry Couto, who would be returning to his
position, and that she was essentially substituting for him during that time. See Transcript of
Hearing August 12, 2014, pg. 13, lines 11-22; pg. 49, lines15-25; pg. 50, line 1 (subsequent
references to this transcript will be abbreviated “Tr. 13:11-22”). Specifically, Ms. Michaud

testified as follows:

Q. It was your expectation that Mr. Cuoto would be returning to that position at
some point, and that it would be his position to take at that point, correct?

A. Agreed.
Q. And that you were essentially substituting for him during that period of time?
A. Agreed.

Tr. 49:20-25; 51:1.
When Mr. Cuoto returned to work at the end of 1977, Ms. Michaud’s position terminated.

The termination documents, completed by her employer, specifically refer to her employment



between September 1977 and December 1977 as “limited.” See Respondent’s Exhibit C.
Although Ms. Michaud contributed to the Retirement System during the aforementioned period,
it was clearly an error for her to have been allowed to do so. When she applied for a refund of
her contributions in 1979, she herself referred to the employment as a “temporary position.” See
Respondent’s Exhibit E. Accordingly, she was a limited, temporary employee substituting for
another teacher for the first three months of the 1977-1978 school year, and is therefore unable to

purchase that time.

With regard to her employment in 1978, Ms. Michaud testified that the school principal
brought her back in a limited capécity as a math coach, to allow ﬁer to finish the school year.
She did not, however, have an expectation of continued employment. Ms. Michaud testified as
follows concerning the limited nature of her employment at the Davies Vocational School during

1978:

Would you agree that this was a limited scope engagement that the principal
found for you in order to allow you to complete the school year?

Okay. That’s reasonable, I think.

Okay. And as I think you testified, you had no expectation of continued
employment beyond the school year, correct?

A. No...

o L

Tr. 53:11-17. Ms. Michaud continued:

Q. Ms. Michaud, when you spoke to the principal about being engaged between
January of 1978 and June of 1978, do you remember what specifically he told
you about how long he’d be able to keep you in that position?
For the remainder of the school year.

Okay. And he didn’t give you an indication that there would be anything
beyond that?
Not at that time, no.

Okay. Did anyone else at Davies give you any indication that you would have
continued employment beyond the end of the 1978 school year?

A. No.

o >

o



Tr. §9: 3-11. Ms. Michaud clearly had no expectation of continued employment at the Davies

Vocational School.

R.I. Gen. Laws § 36-8-1(9) defines an employee as “any officer or employee of the state
of Rhode Island whose business time is devoted exclusively to the services of the state, but shall
not include one whose duties are of a casual or seasonal nature.” R.L. Gen. Laws § 36-8-1(7)
provides that a casual employee ‘fs»hall mean those persons hired for a temporary period, a period
of emergency or an'occasiona] period.” Accordingly, as Ms. Michaud was clearly hired by the
Davies Vocational School in a temporary or limited position for the balance of the 1977-1978
school year, she was never an employee authorized to be a membef in the Retirement System
pursuant to R.I. Gen. Laws § 36-9-2, and thus Ms. Michaud’s request to purchase service credit
is forbidden by R.I. Gen. Laws § 36-10-9(4).

Although Ms. Michaud offered testimony that she was working “full time” during the
1977-1978 school year, “full time” employment is not the determining factor for membership in
the Retirement System. As Executive Director Karpinski testified, an individual “could be
working full time at the Department of Taxation during tax season. That’s seasonal and casual-
type labor.” Tr. 70:21-23. He also noted that “[s]ubstitute teaching is usually considered casual
labor.” Tr. 71:3-4. Mere “full time” employment alone is not sufficient to be an “employee”
entitled to be a member of the Retirement System in accordance with R.I1. Gen. Laws § 36-9-2.
Pursuant to the Executive Director’s testimony, and Rhode Island Statute, it is clear that a state
employee could be working “full time” in a casual or seasonal employment role, such as a
substitute teacher or summer lifeguard, and not qualify as an employee within the meaning set

forth in R.I. Gen. Laws § 36-8-1(9), which is required for membership in the Retirement System.



The Retirement System’s interpretation of R.I. Gen. Laws §§ 36-8-1(7) and 36-10-9 are
entitled to substantial deference, even if the agency’s interpretation is not the only permissible
interpretation that could be applied. Lyman v. Employee's Retirement Sys., 693 A.2d 1030, 1031
(R.I. 1997). Furthermore, pursuant to R.I.G.L. §36-8-1-9, “[tlhe retirement board shall
determine who are employees within the meaning of this chapter.” The Rhode Island Supreme
Court has consistently held that an administrative agency will be accorded great deference in
interpreting a statute whose administration and enfércement have been entrusted to the agency.
Town of Richmond v. R.I. Dep 't of Envtl. Mgmt., 941 A.2d 151, 157 (R.1. 2008).

In Chapter 8 of Title 36, the Legislature vested “the general administration and the
responsibility for the proper operation of the retirement system” of Rhode Island in the
Retirement Board. R.I Gen. Laws § 36-8-3. The Retirement Board has been endowed by the
Legislature with a broad grant of authority over the state retirement system. See Iselin v. Ret. Bd.
of the Emples. Ret. Sys., R.I. Super. LEXIS 75, aff'd at 943 A.2d 1045 (R.1. 2008), quoting
Perotti v. Solomon, 657 A.2d 1045, 1047-48 (R.1. 1995). “The retirement board [] possesses the
power to ‘establish rules and regulations’ for the administration and transaction of the retirement
system and may ‘perform other such functions as are required’ for the administration of the
retirement system.” Perotti, 657 A.2d at 1048, quoting R.I. Gen. Laws § 36-8-3. The
Retirement System routinely interprets the statutes it has been entrusted with administering, and
has endeavored to administer the disability statutes consistently with one another and with the
intent of the General Assembly, as required by law.

In fulfilling the responsibilities of its legislative grant, the Retirement System has

concluded that, consistent with the foregoing statutory language, the provisions of R.I. Gen.



Laws §§ 36-8-1(7) and 36-10-9 apply to Ms. Michaud and as such do not permit her to purchase
service credit for time worked in a temporary, limited or emergency position.
ERSRI accordingly requests that the determination of its Executive Director be affirmed,

and that the Hearing Officer so recommend to the Retirement Board.

THE EMPLOYEES’ RETIREMENT
SYSTEM OF THE STATE OF
RHODE ISLAND

By its Attomeys,

o

Michael P. Robinson, # 6306

John H. McCann, # 2947

SHECHTMAN HALPERIN SAVAGE, LLP
1080 Main Street

Pawtucket, R1 02860

(401) 272-1400 Telephone

(401) 272-1403 Facsimile
mrobinson@shslawfirm.com

imccann(@shslawfirm.com

Dated: November 25, 2014

CERTIFICATION

I hereby certify that on this 25" day of November 2014 I mailed a true and accurate copy
of the within Post-Hearing Memorandum of Law of the Employees’ Retirement System of the
State of Rhode Island to Mark P. Gagliardi, Esq., Law Office of Mark P. Gagliardi, 120
Wayland Avenue, Suite 7, Providence, RI 02906 by regular mail, postage prepaid.

APt
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November 24, 2014

Teresa M. Rusbino, Esq.
P.O. Box 8767
Cranston, RI 02920-0767

Re: Carol C. Michaud v. Employees’ Retirement System of Rhode Island;

Post-Hearing Memorandum of Law

Dear Hearing Officer Rusbino:

Carol Michaud, by and through her attorney, hereby submits this Post-Hearing
Memorandum of Law in connection with the hearing that took place on August 12,
2014.

FACTUAL BACKGROUND

Carol Michaud (“Mrs. Michaud”) has been employed as a guidance counselor
for nineteen (19) years, most recently as Director of Guidance for Lincoln High
School. (Tt. at 10:2-8). The State of Rhode Island (the “State”) employed Mrs.
Michaud as 2 school teacher at the William M. Davies Vocational School (the “Davies
School”) for two (2) yeats, for the 1977-78 academic year and the 1987-88 academic
year. (Tr. at 11:12-15;12:23-24).

Prior to the commencement of 1977-78 Academic School Year, Mrs. Michaud
learned that a teaching position would become vacant at the Davies School for the
upcoming school year. (Tr. at 13:5-18). The vacancy was the result of a Davies School
teacher named Barry Couto taking a sabbatical for the upcoming year. (Id.) When
Mis. Michaud learned that Mr. Couto’s sabbatical would create a vacancy for the
upcoming year, she expressed an interest in the vacant position to Norman Tkener, the
Davies School Principal. (Id.) Mt. Tkener agreed to hire Mrs. Michaud to replace M.
Couto on the condition that she first teach a summer class at the Davies School to his
satisfaction. (Id.) Mis. Michaud’s performance as a teacher that summer met Principal
Tkener’s expectations, so he hired her as M. Couto’s replacement for the upcoming
school year. (Tr. at 13:19-22).

Mrs. Michaud replaced Mr. Couto as a Secondary Math Teacher for the first
semester of the 1977-78 Academic School Year. (Tt. at 13:23-14:1). Mr. Couto
returned to the Davies School for the second semester and resumed his duties as




Secondary Match Teacher. (Tt. at 17:11-13). During the second semester, Mrs.
Michaud worked as a Math Specialist for students who were struggling with the
subject. (tr. at 17:14-18:5). The State contributed to Mrs. Michaud’s retitement
pension for the first semester of the 1977-78 school year, but not for the second
semester as evidence by her 1978 W-2s and paystubs. (Tr. at 13:23-14:11; 19:18-21).

Mrs. Michaud took a refund of the amount contributed to her pension fund,
which she later attempted to repurchase in 2005. (Tt. at 20:19-21:5). Her application
to purchase service credits was denied on the grounds that she is ineligible to
purchase service credits because her employment during the relevant time period was
on a “temporaty, limited or emergency position.”

o Mis. Michaud filed a timely appeal of the denial of her application to purchase
service credits. '

On August 12, 2014, a hearing on this matter took place where Mzs. Michaud
and Frank Karpinsky, Executive Director of the Employees Retirement System of
Rhode Island, both testified.

ARGUMENT

Here, the Board denied Mrs. Michaud’s application on the grounds that she is
ineligible to purchase setvice credits pursuant to R.I. Gen. Laws § 36-1 0-9(4)
(“Section 36-10-9(4))" because she was a temporary employee on a “limited
employment.” (Tt. at 84:11-85:5; 87:16-17). Specifically, the Board determined that
Mts. Michaud was employed as a substitute teacher and that all substitute teachers are
employed on a temporary basis. (tr. at 83:12-85:5). “Temporary employment” is not
defined by statute. Nonetheless, the Board’s interpretation contradicts the Rhode
Island Supreme Court’s ruling in D’Ambra v. N, Providence Sch. Comm,, where the
Court interpreted the term “regularly employed” as it pertained to a per diem
substitute teacher who was seeking, inter alia, service credits for the 1979 to 1983
school years. 601 A.2d 1370, 1374 (R.1. 1992). D’Ambra worked for North
Providence School Department as a per diem substitute teacher. The Town hired

' RI Gen. Laws § 36-10-9(4) provides:

No member of the employees' retirement system shall be permitted to purchase
service credits for casual seasonal, or temporary emplovment, or emerpen
appointment, for employment as a page in the general assembly, or for
employment at any state college or university while the employee is a student or
graduate assistant of the college or university.

R.L Gen. Laws § 36-10-9(4).

2-



D’Ambra for the 1979-80 school year as a part-time English-as-a-second language
(ESL) tutor. During the school years from 1979 to 1983, D’Ambra provided in-
school tutoring to students deemed to be in need of ESL tutoring by the special-
education department. The total number of hours worked by respondent was
determined by the number of students assigned to her for ESL tutoring. D’Ambra
was not paid pursuant to the contract with the teacher’s union in effect at the time;
rather she was compensated at an hourly rate. In 1984 D’Ambra obtained
appointment as a full-time permanent teacher, at which time she was placed on the
second step of the contractual salary scale.

When D’Ambra discovered that she did not receive the appropriate pay grade
ot service credits for the years 1979 to 1983, she sought relief from the comrmissioner.
The commissioner found that D’Ambra was a regularly employed teacher during the
1979 to 1983 school years and, therefore, was entitled to be placed on the fourth
salary step and credited for her services duting that period. The Town appealed and
the matter was taken up by the Rhode Island Supreme Court.

In its decision, the Court held that full-time employment is not necessary for an
employee to be considered “regularly employed” within the meaning of the statute. Id.
at 1374. The Court also held that substitute teachers are considered “regularly
employed” when “he or she work[ed] three-quartets of the number of days during the
school year.” Id. at 1375. It is noteworthy that at the time of D’Ambra’s employment
the statute that defined “Teacher,” R.I. Gen. Laws § 16-16-1(2) provided:

Teacher shall mean a person required to hold a certificate of
qualification . . . who is engaged in teaching as his or her principal
occupation and is regularly employed as a teacher in the public schools . .
.. The term [teacher] shall include a person employed as a teacher . .. or
any person . . . working in the field of education that holds a teaching . . .
certificate and any substitute teacher who setves during a school year at
Jeast three-quarters ( 3/4) of the number of days that the public schools

are required by law to be in session during the year. (emphasis added).’

? 1n 2011, the General Assembly modified this definition. The statute currently defines teacher as:

a person required to hold a certificate of qualification issued by or under the
authority of the board of regents for elementary and secondary education and who is
engaged in teaching as his or her principal occupation and is regularly employed as a
teacher in the public schools of any city or town in the state, or any formalized,
commissioner approved, cooperative service arrangement. The term includes a
person employed as a teacher, supetvisor, principal, assistant  principal,
superintendent, or assistant superintendent of schools, director, assistant director,

-3-



At the August 12, 2014 hearing, Mt. Karpinsky testified that “substtute
teaching is usually considered casual labor™ (Tt. at 70:16-71:4) and, thus, ineligible for
service credits. However, this testimony contradicts the Court’s interpretation in
D’Ambra that substitute teaching is regular employment, which could not possibly be
confused with casual employment.

Mz. Karpinsky also testified that Mrs. Michaud’s employment “doesn’t appear
to be a full ime position.” (Ttr. at 78:20-21). This is not true. Indeed, Mts. Michaud
worked every single day during the school year (Tt. at 12:5-6), and, therefore, she
meets the definition of regulatly-employed under the D’Ambra decision. Therefore, if
a per diem substitute who wotks three-quarters (3/4) of the total school days is
regulatly-employed within the meaning of the statute, and Mrs. Michaud worked one
hundred percent (100%) of the school days, then it logically follows that she was
regularly-employed during the relevant time period and could not have been
temporarily employed.

Thus, it would be clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record for ERSRI to deny her application to
purchase service credits.

ery truly yours,

Lol

Counsel to Carol Michaud

cc:  Michael Robinson, Esq.

coordinator, consultant, dean, assistant dean, educational administrator, nurse
teacher, and attendance officer or any person who has worked in the field of
education or is working in the field of education that holds a teaching or
administrative certificate. In determining the number of days served by a teacher the
total number of days served in any public school of any city or town in the state may
be combined for any one school year. The term also includes a school business
administrator whether or not the administrator holds a teaching or administrative
certificate, and also includes occupational therapists and physical therapists licensed
by the department of health and employed by a school committee in the state, ot by
any formalized, commissioner approved, cooperative service arrangement.
R.I Gen. Laws § 16-16-1(12)
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officer, and did receive from both the Appellant's
counsel for the Respondent, Employees Retirement
System of Rhode Island, pre-hearing memoranda of law.
However, if you would like to make a brief opening
statement prior to the commencement of your case in
chief, that would be fine.

MR. ROBINSON: Just a point of order,
the pre-hearing position statements that were
submitted, will they be either marked or included in
the record, administrative record, as part of any
decision rendered?

THE HEARING OFFICER: Yes, they
certainly can be marked so that they would be part of
the record. The only thing I would note, however, is
the copies that -- or the memos that I have have been
marked up as I've been reading them. So, I don't
know if either of you have clean copies. If you do,
we can certainly introduce those into the record. If
there's no objection, we can just introduce each of
them as a Joint exhibit.

MR. GAGLIARDI: There's no objection.

THE HEARING OFFICER: All right. Then
we will mark as -- again, no objection from counsel,
we will mark as Joint Exhibit 1 the pre-hearing
memorandum of -- pre-hearing memorandum of the

W W Aam b W

NP RN R B HBRERRBPRRRBB
mhuNHO‘OGQQU‘#UNPO

Page 7

Island to Appellant dated November 13, 2013, and that
will be marked as Joint Exhibit 5.

(JOINT EXHIBITS 1 THROUGH 5

MARKED AS FULL EXHIBITS)

THE HEARING OFFICER: All right.
Gentlemen, does that conclude the agreed-upon Joint
exhibits that are being introduced at the hearing to
date?

MR. ROBINSON: Yes.

MR. GAGLIARDI: Yes.

THE HEARING OFFICER: So, now the
Appellant may proceed, through counsel, with
presentation of their appeal.

MR. GAGLIARDI: Thank you very much.
It's great to be here. Carol Michaud worked as a
schoolteacher for the 1977/'78 academic year for the
William M. Davies Vocational School, and during that
time, Ms. Michaud worked as a math teacher, as a
secondary math teacher for the first semester, and
then sort of a math coach, or sort of a specialist in
the second semester. For the first semester,
retirement benefits were paid to Ms. Michaud, or paid
into her account; but for the second semester they
weren't. In 2005, Mrs. Michaud filed an application
to purchase her service credits for that year. On
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Appellant, Carol C. Michaud, and that is dated
August 4, 2014; and that includes the actual -- that
consists of, I believe, seven pages of pre-hearing
memorandum, along with an attachment marked
Exhibit A. If we can go off the record for a moment.

(OFF THE RECORD)

THE HEARING OFFICER: We are back on
the record in the appeal of Carol C. Michaud vs. The
Employees Retirement System, and we are now going to
introduce -- again, by agreement of counsel for both
the Appellant and the Respondent, Employees
Retirement System, we are going to introduce as Joint
Exhibit 2 the Respondent's pre-hearing memorandum,
and that is dated May 15, 2014. And again, by
agreement, that will be marked Joint Exhibit 2. Now
we have as Joint Exhibit 3 correspondence from the
Employees Retirement System of Rhode Island addressed
to the Appellant dated April 14, 2008; and again, by
agreement of the parties, that will be marked as
Joint Exhibit 3. Joint Exhibit 4 is correspondence
from Respondent, Employees Retirement System of Rhode
Island, addressed to the Appellant dated December 19,
2012, and that will be marked as Joint Exhibit 4.
Finally, we have Joint Exhibit 5, correspondence from
Respondent, Employees Retirement System of Rhode
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April 14, 2008, her application was denied. This is
Joint Exhibit 3, and Joint Exhibit 3 is a form

letter, and the basis of the denial was that there

was a box that was checked off which states that her
purchase -- her requested purchase to credits was
denied, because her employment was for a limited
contract for federal grant employment, which is
considered casual employment, and is not eligible to
be purchased based on presiding retirement law.

On December 19, 2012, Ms. Michaud received a
letter from the Retirement Board setting forth
specifically why her application to purchase credits
was denied, and that's Joint Exhibit 47

THE HEARING OFFICER: Correct.

MR. GAGLIARDI: And in that letter,
the state writes that she's being denied, because
she's not a permanent employee who was regularly
employed by the State of Rhode Island, and that's on
Page 2. Mrs. Michaud -- I'm sorry, strike that. On
November 13, 2013 -- sorry, strike that again.

Mrs. Michaud appealed that decision and received her
formal denial on November 13, 2013. That's Joint
Exhibit 5. What the evidence on the record is going
to show is that Mrs. Michaud is eligible to purchase
credits for the relevant time period 1977/'78,
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Page 9

because her employment was full time, and she was
regularly employed within the meaning of the law.
Now I'll just have some questions for Mrs. Michaud.
THE HEARING OFFICER: I believe she
needs to be sworn in. So, if the Appellant --
MR. ROBINSON: Are you going to give
me an opportunity to make an opening, or do you want
me to wait until the conclusion of their case?
THE HEARING OFFICER: I would say wait
until your -- I mean, unless you have a preference to
make your opening now. Generally, I think people do
an opening statement, and then --
MR. ROBINSON: That's fine.
THE CHAIRMAN: Mrs. Michaud, if you
could raise your right hand, and you can be sworn in.
CAROL C. MICHAUD
(DULY SWORN)
DIRECT EXAMINATION BY MR. GAGLIARDI
Q. Carol, just some background questions: Can you just

Page 11

[

A. My professional -- yes, as a math teacher, yes.

Q. Did you go to college to be a teacher?

A. Yes, 1did. Idid day-to-day subbing in
probably six different school systems at the time,
frequently had four or five calls, you know, most
days; and then a position -- one of the systems that
I ' was subbing in was Central Falls, and a position
came up for kind of like a math specialist/math
teacher for the remainder of that year, which I did
for that entire -- and for that period of time, I
received -- I paid into the Retirement System for
that year. The second -- my second full-time
teaching experience was at Davies in the '77/'78
school year. Ibecame aware of a position that was
going to be available.

Q. Let's get into that in a few minutes, but I just want
you to just describe -- you said that you had worked

18 as a math teacher for five academic school years,

19 correct?

W O U b WN
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20 tell us a little bit about yourself, where you're 20 A. Yes.
21 from, that sort of thing? 21 Q. So, the first one you just talked about, and then the
22 A. I'wasborn in Rhode Island, lived the majority 22 second one was at the Davies School from '77 to '78?
23 of my life in Rhode Island. We moved, in '79, to 23 A. The third one was at Barrington Middle School.
24 Massachusetts. We lived there for seven years, and I 24 Q. What was your position at that time at Barrington
25 returned in '87 back to Rhode Island, and have lived 25 Middle School?
Page 10 Page 12
1 at the same address ever since. 1 A. Probably as a long-term sub. Yeah, I started
2 Q. Okay. And what's your current occupation? 2 the year. There was a gentleman that had a nervous
3 A. @am the director of guidance at Lincoln High 3 breakdown at the end of the previous year, and he was
4 School. 4 out for the entire school year.
5 Q. And how long have you been in that position? 5 Q. Did you work full time that year?
6 A. Iwill be beginning my 13th year next week. 6 A. Absolutely.
7 Q. And bow long have you been a guidance counselor? 7 THE HEARING OFFICER: If I may
8 A. A little over 19 years. 8 interrupt, just for my clarification purposes, what
9 Q. Have you ever worked as a schoolteacher before in any 9 years are we talking about, first for Central Falls,
10 capacity? 10 and then for Barrington?
11 A. Yeah, I worked as a secondary math teacher for 11 THE WITNESS: The '75/'76 school year
12 five years, but in various scenarios. 12 was the year I did day-to-day subbing, and Central
13 Q. Why don't you describe to us the five years that you 13 Falls. '77/'78 was the year I was at Davies. I
14 worked as a secondary math teacher, and start from 14 believe it's '78/'79 I was -- that's to the best of
15 your first job, and then go through your last job? 15 my recollection at the moment.
16 A. In'75/'76,1 did a lot of -- that was the 16 THE HEARING OFFICER: Right.
17 first -- I graduated in May of '75. 17 THE WITNESS: And at the end of that
18 Q. From? 18 year, we moved to Massachusetts. So, the '79/'80
19 A. From Rhode Island College, and I started off -- 19 school year I worked at Mansfield High School. That
20 Q. I'msorry, what kind of degree? 20 was my last -- at the end of that year, I took a
21 A. BSin-- as a secondary math teacher, with a 21 position at Sterling Webster Engineering in Boston.
22 double major in psychology. So, I initially did 22 So, that ended, at that time, my -- as a math
23 day-to-day subbing for probably almost the first 23 teacher. We moved back to Rhode Island, and the
24 semester. 24 '87/'88 school year, I again worked at Davies.
25 Q. Is this your first job out of college? 25 THE HEARING OFFICER: All right, thank
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you. Ididn't mean to interrupt you.

THE WITNESS: So, those are the five
years I worked as a math teacher, a secondary math
teacher.

Q. And let's talk about - first I'd like to direct your
attention to the time you worked at the Davies School
in the 1977/'78 school year. How did it come about
that you began working at the Davies School that
year?

A. 1became aware of a gentleman by the name of
Barry Couto, who was a math teacher at Davies, had
requested a sabbatical. So, I contacted
Mr. Norman Eichner (phonetic), who was the principal
of Davies at the time. I met with him. He, at the
time, needed -- he didn't have any math person to
teach a summer school course, and basically said if I
did that satisfactorily, I could have the position in
September.

Q. Mr. Couto's position?

A. Right. So,Idid do -- I did teach the summer
school class, and -- to his satisfaction, and I was
allowed to begin the school year.

Q. And did you, in fact, work as a secondary math
teacher for the first semester of the '77/'78
academic year?

Aug
Page 15
1 THE HEARING OFFICER: We're back on
2 the record.
3 MR. GAGLIARDI: Could you please read
4 back the last question and response?
5 (QUESTION AND ANSWER READ BACK)
6 Q. Idon't suppose you remember how much, do you?
7 THE WITNESS: In total?
8 MR. GAGLIARDI: Yeah, for that
9 semester.
10 A. [think you can see it.

11 Q. Yeah, let's take a look at Joint Exhibit 1.

12 THE HEARING OFFICER: We'll go off the
13 record.

14 (OFF THE RECORD)

15 THE HEARING OFFICER: We're back on

16 the record, and I believe Appellant's counsel has a
17 question pending.

18 MR. GAGLIARDI: Would you mind

19 repeating the question and answer?

20 (QUESTION AND ANSWER READ BACK)

21 Q. Carol, do you recall how much?

22 A. Off the top of my head, no.

23 Q. If1showed you some of your paycheck stubs, would
24 that refresh your recollection?

25 A. 1would have to add them up to give you the
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1did.
And how many days a week did you work?
Five.
And how many hours a day?
The school, you know --
Full school day?
. Full school day, right, and probably a little
time before, a little time after.
Q. Were there contributions made from your pay into for
retirement benefits?
A. Yes, there were.
MR. GAGLIARDI: I'm going to introduce
this as Appellant's Exhibit 1.
THE HEARING OFFICER: Do you want that
marked for identification?
MR. GAGLIARDI: Yeah.
THE HEARING OFFICER: All right.
MR. GAGLIARDI: That will be your
copy.
THE HEARING OFFICER: Do you have a
copy for counsel for the Employees Retirement System?
MR. GAGLIARDI: I do.
THE HEARING OFFICER: Thank you.
Let's go off the record.
(OFF THE RECORD)

POPROPOP

Page 16

1 number.

2 Q. Would you take a look at Joint Exhibit 1, and I'm

3 going to direct your attention to -- it's Joint

4 Exhibit 1, and I'll direct your attention to Exhibit

5 A, the pay stub for 1977. Do you see that?

6 A. Well, there are -- yes, there's numerous --

7 Q. Some of them are from -- I'm just going to represent
8 to you some of them are for 1977, and some of them

9 are from 1978. So, I want to refer you to -~

A. So, there were more than just this amount.

Q. Tell me -- the pay stub for 1977, what is the date of
12 that?

13 A. 12/23/77.

14 Q. How often were you -- did you receive a paycheck?
15 A. Every two weeks.

16 Q. Every two weeks. And how much was withheld from that
17 check and put towards your retirement?

18 A. 18.27.

19 Q. Okay. $18.277

20 A. Yes.

21 Q. And is that paycheck indicative or similar to other
22 paychecks that you received for that semester?

23 A. Yes.

24 Q. And to the best of your knowledge, what were -- were
25 funds withheld from your pay and put towards your

10
11
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1 retirement account for the entire semester?
2 A. Yes, they were.
3 Q. Every two weeks?
4 A. Every two weeks, with the last one being
5 January 6, 1978.
6 Q. Okay. How much was that?
7 A. That was 9.13.
8 Q. $9.13?
9 A. Yes, it was, because I believe that was only
10 for one week. ]
11 Q. Okay. Did Mr. Couto ever return to work at the
12 Davies School?
13 A. Yes, he did, in January of 1978.
14 Q. Okay. And did you continue to teach at the Davies
15 School after he returned?
16 A. Yes, Idid.
17 Q. What position?
18 A. Iworked with struggling math students.

Page 17
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you know, we weren't in session. We went -- we
covered school right up until the end of July. If
you notice, the last pay stub was -- it was not the
end of July, the end of June, and my last pay stub
was the first week of July. Ikind of think they
even let us maybe not make up a couple of days
because of the extraordinary circumstances of that
year, that we had missed so many, because we went all
the way to the end of June. There were probably
maybe a couple more days that we should have had that
we didn't, because it would have put us into July. I
don't know if there was some statute at the time,
something that didn't want us to do that, anyway.
So...

Q. Did you work at least three-quarters of the days that -
school was in session?

A. I worked every day that school was in session.

Q. And to the best of your knowledge, did the -- were

19 Q. What was your job title? , 19 funds paid into your retirement account for the
20 A. Whereas -- math coach/math specialist. It was 20 second semester?
21 different than the first semester, where I covered 21 A. They weren't.
22 basically ten math classes, five one week, and five 22 Q. Do you know why?
23 the next, because the situation at Davies at the time 23 A. No. And I was far younger then, and retirement
24 was students went to their shop for a one-week 24 wasn't the major thing on my mind.
25 period, and went to their class for a one-week 25 MR. GAGLIARDI: We're going to do
Page 18 Page 20

1 period. So,Ihad 20 -- ] had ten different classes 1 Appellant's Exhibit 1.

2 running during that period. For the second semester, 2 THE HEARING OFFICER: You want that

3 Iworked in small groups with students who were 3 marked for identification?

4 unsuccessful in math, were struggling and having 4 MR. GAGLIARDI: Yes.

5 difficultly with their math, so... 5 THE HEARING OFFICER: Just give

6 Q. And how many days a week did you teach in this 6 counsel for the Respondent, Employees Retirement

7 position in the second semester? 7 System, an opportunity to --

8 A. Five days a week. 8 MR. ROBINSON: No objection.

9 Q. And how many hours a day? 9 THE HEARING OFFICER: So, no objection
10 A. The school year -- the school day. 10 from counsel for the Employees Retirement System,
11 Q. School day, okay. And how many days out of the 11 then we'll have marked as Appellant's 1, again, as a
12 school year? 12 full exhibit, no objection from counsel for the
13 A. Idon't know the exact number. This was a very 13 Employees Retirement System, a one-page document
14 strange school year. If you recall, it was the year 14 entitled Employees Retirement System of Rhode Island
15 of the Blizzard of '78, and one of the questions that 15 Prior Time Verification. There's a signature date of
16 came up in counsel's letter was the difference in pay 16 April 21, 2005.
17 from paycheck to paycheck. I was paid where -- the 17 (APPELLANT'S EXHIBIT 1 MARKED
18 first semester was -- I received the same amount 18 AS A FULL EXHIBIT)
19 every two weeks. The second semester I was paid -- 19 Q. Carol, I've just handed you what's been marked for
20 you know, I had to fill out, like, a pay stub every 20 identification as Appellant's Exhibit 1. Are you
21 week that I worked so many hours; and therefore, 21 familiar with this document?
22 that's why pays looked different, and there were 22 A, Tam.
23 gaps, because we had -- it was a very rough winter. 23 Q. Whatisit?
24 Not only did we have the blizzard of '78, but we had 24 A. This is -- when I asked to buy the time, this
25 many other snowstorms as well. So, there were times, 25 is what went to the state, and what they then sent to
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1 the Retirement System. 1 objection to that?
2 Q. When you say when you asked to buy the time, you mean | 2 MR. ROBINSON: This I would object to.
3 your application to purchase service credits? 3 THE HEARING OFFICER: So, you're
4 A. Yes. The top part is what I filled out, and 4 looking to mark an exhibit initially for
s the bottom part is what they filled out. 5 identification; is that correct?
6 Q. Okay. And at some point, did you receive a copy of 6 MR. GAGLIARDI: Yes.
7  this document? 7 THE HEARING OFFICER: All right.
8 A. Idid. 8 Appellant's counsel is seeking to mark an exhibit at
9 Q. Do you know when? 9 this point for identification. Counsel for the
10 A. Probably in April of 2005. 10 Employees Retirement has indicated an objection to
11 Q. Anddid you receive Appellant's Exhibit 1 at the same 11 this document. All right, and the basis for the
12 time-- 12 objection?
13 A. Ibelieve. 13 MR. ROBINSON: It really doesn't offer
14 Q. --as Joint Exhibit 3? 14 anything relevant to the issues in the case. It's
15 A. Ibelieve that's correct, to my best 15 simply -- it's unclear, frankly, what the context was
16 recollection. _ 16 in which it was generated. It's not authenticated;
17 Q. What was your understanding of what this document 17 but even above and beyond that, I think the most
18 meant when you -- well, strike that. I presume you 18 important aspect of my objection is its lack of
19 read it when you received it in the mail? 19 relevance. What it says is that the individual was
20 A. Idid. 20 employed full time as a secondary math teacher, but
21 Q. What was your understanding of the meaning of this 21 itdoesn't answer or help answer the ultimate
22 document when you received it? 22 question in this case, which is whether she was or
23 A. Ithought I would be able to purchase the time. 23 was not a casual or seasonal employee, and was an
24 They said [ was -- there's a question on here, Was 24 employee within the meaning of Title 36. There's
25 employment seasonal or casual? And it was checked, 25 been a lot of discussion, and I waived oral
Page 22 Page 24
1 No. Did employee work at least 20 hours per week? 1 argument -- opening statements, but there's been a
2 Yes. 2 lot of discussion about the term regularly employed
3 Q. And did you check yes or no to those questions? 3 and substitutes and three-quarters of the school
4 A. No, that came from the -- 4 year. There's been a lot of things kind of thrown
5 Q. Retirement Board? 5 around, but the real issue in the case is whether or
6 A. Ibelieve from the state, 6 not Ms. Michaud was a casual or seasonal employee,
7 MR. GAGLIARDI: I'd move this in for 7 and thus not an employee within the definition of the
8 full 8 term as used in Title 36. That's really the only
] MR. ROBONSON: No objection. 9 issue that's before you today. So, youcanbea
10 THE HEARING OFFICER: No objection, 10 full-time employee, but not be an employee within the
11 it's already -- I think it's already marked as full. 11 meaning of Title 36. They're two separate concepts.
12 During the 1977/78 academic year, did you believe 12 THE HEARING OFFICER: That will be
13  your employment to be seasonal? 13 your argument on behalf of the Employees Retirement
14 A. No. 14 System?
15 Q. Temporary? 15 MR. ROBINSON: Sure. You canbe a
16 A. Imean, I felt ] was working for the school 16 full-time substitute and not -- or a full-time
17 year. 17 lifeguard at the beach, but still not qualify as an
18 Q. So-- 18 employee under Title 36. So, what I'm suggesting is
19 A. No, not temporary. 19 that this document, even if it were properly
20 Q. And did you feel that your employment was as a result 20 authenticated, which it isn't, it doesn't offer
21 of an emergency appointment? 21 anything to the ultimate issue that's before you in
22 A. No, it wasn't emergency at all. It had -- they 22 this hearing.
23  knew far in advance. They planned for it, and I got 23 THE HEARING OFFICER: Are you
24 the position. 24 contesting -- I mean, obviously, again, your
25 MR. GAGLIARDI: Exhibit 2, any 25 objection, in terms of the fact that the person who
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1 authored this document, obviously, is not here to 1 Eichner is dead.
2 actually, you know, verify the authenticity of the 2 THE HEARING OFFICER: Well, right now
3 document, that's a valid objection; but are you -- is 3 we're talking about a document that you're seeking to
4 it the position of the Employees Retirement System -- 4 have introduced so far for purposes of
5 is it your disputed position that the Appellant was 5 identification, and that looks to have been authored
6 employed full time? In other words, there's a 6 by a Paula Rossi of Personnel for the Rhode Island
7 statement that's on this document. Is that something 7 Department of Education. I think that the issue we
8 that's being contested by the Employees Retirement 8 have here is on the previous exhibit, the one that
9 System? 9 was marked Appellant's 1 as a full exhibit, there was
10 MR. ROBINSON: My suggestion is it's a 10 no objection from counsel for the Employees
11 misleading term, and it's really not relevant to the 11 Retirement System. However, on this particular
12 question of whether she was casual or seasonal. In 12  exhibit, the one that you're seeking to have
13 other words, if somebody -- take, for example, a 13 introduced as Appellant's 2, if there's an objection
14 lifeguard at Galilee, they don't contribute to the 14 from the Employees Retirement System, we, number one,
15 Retirement System, because they're seasonal 15 have an issue where, again, the person who authored
16 employees. They work full time all summer long, five 16 this document is not present to basically testify and
17 days a week. That's not an issue. Ms. Michaud has 17 identify the document. Secondly, I know that
18 already testified, and it's subject to my 18 Mr. Robinson is making the argument that he doesn't
19 cross-examination -- she's already testified that she 19 think that, you know, the content of the document
20 worked full time when she started in the fal] - 20 saying that she was employed full time is necessarily
21 semester of '77, and when she continued in that in 21 relevant. However, I believe that the Appellant's
22 1978. Two separate positions, it sounds like, but 22 already testified that she worked full time, and
23 we'll flush that out more on cross. Either way, the 23 there was no objection from the Employees Retirement
24 bottom line is that even if she was full time in that 24 System. So, this really wouldn't -- I think wouldn't
25 sense, that doesn't answer the question of whether or 25 add anything, because she's testified that she worked
Page 26 Page 28
1 not she was an employee within the meaning of Title 1 full time. If, on cross-examination, there's
2 28, and thus a casual or seasonal employee. It's 2 something that occurs in which you then feel on
3 not -- it's a misleading term, and that's why I'm 3 redirect you would seek to introduce this document,
4 suggesting that it's not relevant to these 4 then I might consider that at that point, because
5 proceedings. 5 what I believe is that the issue that Mr. Robinson
6 MR. GAGLIARDI: I would say if you 6 brought up to say, Well, it's not relevant, because
7 look at the document in a vacuum, I would tend to 7 I'm going to argue that under the Retirement statute,
8 agree that it might not be relevant; but when you 8 you know, one can be considered full time, but not
9 consider it with some of the other documents, for 9 necessarily considered a member of the Employees
10 example, the exhibit that's dated April 14, 2008, 10 Retirement System, that I think goes to really what
11 where it says she's not -- she's considered casual, 11 the legal argument is. So, it's not really an issue,
12 and you consider this document in connection with her 12 Ifyour client is saying she worked full time, I
13 own testimony, you know, it makes it more likely than 13  don't know if that's going to be challenged on
14 not that she was not a casual employee, because she 14 cross-examination, but where we are right now is that
15 was employed full time. Presumably, if she was a 15 your client on direct has testified that she worked
16 seasonal employee, it would say that in the letter, 16 full time. There was no objection from the Employees
17 but it doesn't. It says, full time during the 17 Retirement System. So, since the document you're
18 '77/'78 school year. So, I don't know how that could 18 seeking to introduce really wouldn't -- at this
19 reasonably be construed as somebody who was employed 19 point, really wouldn't add anything, because she's
20 seasonally, or on a limited basis. Full time for a 20  already testified, plus it's authored by an
21 whole year has relevance. 1don't think we can 21 individual who's not here to authenticate the
22 corroborate -- I don't think we can verify a lot of 22 document. I mean, we can -- obviously, you can have
23 information. Some people are actually dead. I think 23 it marked for identification, and you can seek to
24 Mr. Couto, or the principal is. 24 introduce it as a full. You know, given the
25 THE WITNESS: I'm pretty sure Mr. 25 objection from the Employees Retirement System, I'm
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1 inclined to sustain that objection at this time. 1 Q. And how did it come about that it came into your
2 After cross-examination, if you want to renew -- you 2 possession?
3 know, either attempt on redirect to have it 3 A. Ineeded this document to verify employment for
4 introduced, we can take it up at that point. 4 certification purposes. That's why it's addressed to
5 MR. GAGLIARDI: My only response is if 5 David Roy who, in the Department of Education, was
6 the Appellees are arguing relevance under Rule 401, 6 head of Certification.
7 the standards are very low that any evidence that 7 Q. And you say you needed this document. Can you be
8 tends to make the proposition more likely than not to 8 more specific?
9 be true. Ifit's prejudicial, that the prejudicial 9 A. In order to receive -- I have lifetime
10 value outweighs the probative value, that's usually 10 certification, both as a math teacher, and as a
11 when evidence is excluded. This makes it more likely 11 guidance counselor; and you had to have so many years
12 than not that what she's saying is the case. 12 in at a certain time to achieve that. So, this
13 THE HEARING OFFICER: Right. We also 13 letter represented the year I spent at Davies for
14 don't have Paul Rossi here. Although, I don't know 14 certification purposes.
15 if that's -- you know -- 15 Q. Did you request this letter?
16 MR. GAGLIARDI: Maybe I can ask my 16 A Idid
17 client how she got the documents. The documents she 17 Q. Do you know when?
18 received from the state I would think are admissible. 18 A. Probably, June of 1991.
{19 Otherwise, none of these documents would be 19 Q. And when did you receive it?
20 admissible. 20 A. Iwould say I received it at the same time the
21 THE WITNESS: And she signed this as 21 Department of Ed. did. I would guess June 25, 1991.
22 well. You can compare the signatures. 22 Q. What did you do with it after you received it?
23 THE HEARING OFFICER: What's already 23 A. Ibelieve the original was forwarded to David
24 been introduced as Appellant's 1 was introduced, and 24 Roy, and I had a copy.
25 there was no objection from the Employees Retirement 25 Q. Okay. And is this an original or a copy?
Page 30 Page 32
1 System to the introduction of that document. Do you 1 A. It'sacopy.
2 wish to have this document marked for identification? 2 Q. And is it in substantially the same condition as it
3 MR. GAGLIARDI: Didn't I already do 3 was when you received it in June 19917
4 that? 4 A. Yes, identical.
5 THE HEARING OFFICER: 1 don't think we 5 Q. Has it been altered and changed in any way?
6 actually had it marked for identification. 6 A. No.
7 MR. GAGLIARDI: Yeah, I would. 7 MR. GAGLIARDI: I'd ask that it be
8 THE HEARING OFFICER: So, for purposes 8 entered in full.
9 ofidentification, we're going to be marking this 9 MR. ROBINSON: I would oppose it.
10 document as Appellant's 2, and for the record, I'll 10 Based on the testimony that she offered, it makes
11 identify it. 11 perfect sense it was generated in connection with --
12 (APPELLANT'S EXHIBIT 2 MARKED 12 as a need for documentation for certification
13 FOR IDENTIFICATION) 13 purposes. She's trying to document how many years
14 THE HEARING OFFICER: For the record, 14 she was working as a teacher. That makes perfect
15 I'll -- we have a document that's been marked as 15 sense. She worked at Davies in the '77/78 school
16 Appellant's 2 at this juncture for identification, 16 year. That's really all this says. This doesn't
17 and that is a one-page document dated June 25, 1991 17 answer the question that's before you, which is
18 from the State of Rhode Island, Department of 18 whether or not she was an employee within the meaning
19 Education. I believe it's from -- the document 19 of Title 36. They're two separate inquiries based on
20 indicates it's from a Paula Rossi, and it's addressed 20 factual testimony that's going to have to be provided
21 to David Roy. 21 by the Petitioner. This gentleman's suggestion that
22 Q. Carol, I've just handed you what's been marked for 22 she was a full-time employee answers nothing in the
23 identification as Appellant's Exhibit 2. Have you 23 context of this contested case.
24 seen this document before today? 24 MR. GAGLIARDI: 1 don't see how it's
25 A. Yes. 25 prejudicial to the Appellees.
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1 MR. ROBINSON: Utterly irrelevant to 1 school was in session? She said, Yes, I worked every

2 these proceedings. It doesn't answer any of the 2 day, and there's some other testimony previous. So,

3 questions that are before you. 3 Ithink there's already testimony to that effect.

4 THE HEARING OFFICER: Well, on direct 4 So, I think what I'm trying to say is if we argue

5 examination, the Appellant, I believe, has already 5 about the document in question, I already have

6 testified, and I'm not sure if she actually said she 6 notations, again, subject to cross-examination, that

7 was. I'll look back at my notes. 7 she's saying she worked, you know, the entire school

8 MR. ROBINSON: Let me present this it, 8 year. 8o, if I'm doing -- if I have to make findings

9 perhaps, a little different fashion. The memo 9 of fact or to recite facts with regard to the travel
10 suggests that she was employed full time as a 10 of the case, again, it's subject to
11 secondary math teacher. If the letter instead said 11 cross-examination, but I'm looking at the notes I
12 that was employed part time as a secondary math 12 have on direct examination. So, my point is there's
13 teacher, would that get us any closer to answering 13 an objection pending on introduction of this document
14 the question of whether or not she was an employee 14 asa full exhibit. What I'm going to do right now is
15  within the meaning of Title 36? The answer is no, it 15 I'm going to sustain the objection, but then subject
16 wouldn't. It's the exact opposite of what it 16 to cross-examination, if you want to then renew your
17 presently says, and neither one of them would help 17 motion to have it introduced as a full exhibit, then
18 answer the question, because you can be a part-time 18 [I'll consider that at that point, because I don't
19 employee and still be a member of the system, so long 19 know what's going to happen. On cross-examination,
20 as you're not casual or seasonal, and you work at 20 that may not be challenged. So, my point is instead
21 least 20 hours a week. So, by simply saying that she 21 ofarguing over this particular document, if the
22 worked full time, it doesn't advance the issue that's 22 Appellant's testimony is not challenged, then she's
23 indispute. 23  already said that she worked the entire school year.
24 MR. GAGLIARDI: But I go back, and it 24 MR. GAGLIARDI: Okay.
25 says the '77/'78 school year, and it doesn't say she 25 THE HEARING OFFICER: For now, I'm

Page 34 Page 36

1 was full time for six weeks, or full time for eight 1 going to -- which one is the one that's been marked

2 weeks. 2 for identification?

3 MR. ROBINSON: And that's exactly my 3 MR. GAGLIARDI: Two.

4 point. It doesn't answer or provide any further 4 THE HEARING OFFICER: I'm going to

5 progress toward the ultimate question. 5 sustain the objection for now, and then you may

6 MR. GAGLIARDI: Again, the definition 6 proceed.

7 ofrelevancy under Rule 401 is any evidence that 7 MR. GAGLIARDI: I have no further

8 tends to make a proposition more likely than not to 8 questions for Mrs. Michaud.

9 betrue. So, this just supports her testimony that 9 THE HEARING OFFICER: All right.
10 she was employed there full time. 10 Cross-examination? We can go off the record for a
11 THE HEARING OFFICER: Well, I think 11 minute?
12  his position is that is it making something -- is the 12 (OFF THE RECORD)
13 proposition in question something that is actually an 13 THE HEARING OFFICER: So, we're back
14 issue that I have to decide; in other words, does it 14 on the record, and I believe that counsel for the
15 make it more likely than not that it's going to 15 Appellant has concluded direct examination, and now
16 relate to the issue that needs to be decided on 16 we'll proceed with cross-examination of the Appellant
17 appeal, but... 17 by counsel for the Employees Retirement System.
18 MR. GAGLIARDI: Well, he's argued his 18 Mr. Robinson?
19 position well. So, that's for -- 19 CROSS-EXAMINATION BY MR. ROBINSON
20 THE HEARING OFFICER: What I'm tying 20 Q. Thank you. Good afternoon, Ms. Michaud. So, I just
21 tosay is -- I'm looking at my notes, and my notes 21 want to cover a little bit of the same ground you
22  indicate that there's already been testimony by the 22 already covered with your counsel on direct
23 Appellant that she worked the entire '77/"78 school 23 examination. You testified that you graduated in
24 year. Asa matter of fact, I think it said here, Did 24 1975; is that correct?
25 you work at least three-quarters of the days that 25 A. That's correct.
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Q. And that was from RIC?

A. Yes.

Q. And then from 1975 until you got the job at Davies in
"77, you essentially served as a substitute, correct?

A. 1was a day-to-day sub for part of the time,
and then I had a daily full-time position for the
second half of the year for 90 days.

In Central Falls?

Yes.

You had a 90-day position in Central Falls?

1did.

Doing what?

Teaching math.

Was it a long-term sub position?

15 No. It was a full-time position for that

16 amount of time. I wasn't filling in for anyone. It

17 was a position that was created that I served.

18 Q. Did you contribute during that time period?

19 A. Idid.

20 Q. Youdid, okay. And that was in Central Falls in the

21 latter half of '76?

22 A. Yeah, January to June.

[
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i Page 39

1 to ask her whether or not she contributed during that

2 period of time, which I think she said she did not,

3 if she - I think you can ask the question that if

4 she knows, if she knows why contributions weren't

5 taken out, fine, she can answer yes, I do know, or, I

6 don't know.

7 MR. ROBINSON: I think 1 did ask her

8 that question.

9 A. Idon't know why they weren't.

Q. So, the reason is because you -- it was not your job,
correct; you were substituting for someone else's
position?

13  MR. GAGLIARDI: Same objection.
14 THE HEARING OFFICER: Sustained. She
15 said she doesn't know.

Q. Have you ever contributed as a substitute?
MR. GAGLIARDI: Can you clarify as a
substitute? Do you mean per diem or long term?
Q. Do you understand what the term substitute means?
I'm not trying to be fresh with you, but your counsel
is somehow suggesting that that's somehow confusing.
A. There's all types. There's day-to-day subbing,

23 Q. Okay. And then we know about the time in Davies from |23 which doesn't -- where that doesn't take place, and
24 '"77t0'78. We'll get back to that in a second, but 24 then there's long-term substitution; and frequently,
25 then from the latter half of 1978 to 1979, I think 1 25 yes, youdo. In fact, the half year -- the first
Page 38 Page 40
1 heard you testify that you served as a sub in 1 half of the year in '77/'78 1 did contribute.
2 Barrington? 2 Q. That's correct.
3 A. Iwasalong-termsub. Itook a position of a 3 A. Okay. So, you're saying you don't when you're
4 man who was going to be out all year. 4 a substitute, yet they did.
5 Q. So, that was not your position; it was his position? 5 Q. That's really what we're arguing about in this case,
6 A. Iwas --yeah, ] was teaching his job. 6 correct? You took a refund of your contributions for
7 Q. So, you did not contribute during that time period, 7 the time period in 1977 when you served as a
8 correct? 8 substitute, correct?
9 A. That's correct. 9 A. When I was filling in for Barry, yes, I did
10 Q. And the reason for that is because you were filling 10 take it back.
11 in someone else's position; it wasn't your position 11 Q. You took a refund of your contributions for the
12 that you were hired into, correct? I'm talking about 12 latter half of the '77 school year, correct?
13 the Barrington time now. 13 A. Yes.
14 MR. GAGLIARDI: Objection. You can 14 Q. And now you're seeking to buy that time, correct?
15 respond. 15 A. I'm --yes, to repurchase that.
16 THE HEARING OFFICER What's the 16 Q. And the Retirement System has said no. That's what
17 objection? 17 we're arguing about in this case, correct?
18 MR. GAGLIARDI: That he's asking her 18 A. That's correct.
19 to explain why the state didn't contribute into the 19 Q. Are there other times during your career that you've
20 fund 20 been allowed to contribute as a substitute?
21 MR. ROBINSON: I'm asking why she 21 A. Idon't--Ican't-- I'm trying to figure out
22 didn't contribute to the fund, and I think she knows 22 if -- what times I was, like, a sub, what you
23 the answer. 23 consider a substitute. I mean, I didn't contribute
24 THE HEARING OFFICER: Well, I would 24 the year I was in Barrington.
25 sustain the objection. In other words, if you want 25 Q. And you didn't contribute when you were a per diem in
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1 Central Falls? 1 and Social Security number, which will obviously be
2 A. No, neverin a perdiem. A day-to-day 2 redacted later?
3 situation, that never happened. 3 A, Yes, it is my name and my Social Security
4 Q. And you understand that there was a substantive 4 npumber.
5 difference between serving as a per diem sub in 5 Q. Okay. And you see that it appears to indicate your
6 Central Falls and subbing in a 90-day position that 6 year-to-date earnings as of the particular week
7 was created for you and that actually became your 7 endings in the 1977 school year?
8 job? 8 A. Yes, it does, but it doesn't seem like they're
9 A. Yes, I understand there is a difference. 9 all there. Like, September is not here.
10 Q. So, in 1977 when you got the Jjob at Davies, you knew 10 Q. You began in September of that year?
11  at that time that you were going to be taking 11 A. Yeah.
12 Mr. Couto's position, correct? 12 Q. And you'd agree that the document appears to indicate
13 A. Yes. 13  that retirement deductions were made from your
14 Q. That wasn't a permanent position for you; it was 14 eamings throughout '777?
15 Mr. Couto's position, correct? 15 A. AsIsaid, September isn't here,
16 A. That is correct. 16 Q. Okay. Other than September, does this document
17 Q. Okay. And so, for the latter half of 1977, even 17 appear to reflect that retirement deductions were
18 though contributions were taken out, you were 18 made in the 1977 school year?
19 essentially serving as his substitute; is that fajr? 13 A. Yes.
20 A. Yes, I think that's fair. 20 Q. And we don't disagree with that, correct?
21 MR. ROBINSON: Any objection to that? 21 A. Idon'tthink so. I mean, I've never seen this
22 MR. GAGLIARDI: Just, it's hard to 22 before. That's what it kind of -- you know, in that
23 read. Ican't--is that a bad copy, or is it the 23 last page that you looked at, 71827 (sic), 1913
24 best we have? 24 (sic), that agrees with what I said.
25 MR. ROBINSON: They're all the same. 25 MR. ROBINSON: I'd offer this as a
Page 42 Page 44
1 I'mreally not going to do much with it. 1 full,
2 THE HEARING OFFICER: Are you seeking, 2 THE HEARING OFFICER: Do you have any
3 Mr. Robinson, to introduce a document for 3 objection?
4 identification? 4 MR. GAGLIARDI: No objection.
5 MR. ROBINSON: I'm going to ask her to 5 THE HEARING OFFICER: No objection
6 identify it first, then I might. 6 from counsel for the Appellant, then we'll mark as
7 THE HEARING OFFICER: All right. 7 Respondent's A full a one-page document entitled RI
8 Well, don't you need to mark it for identification if 8 Retirement System Employee Ledger Card, and it again
9 you're going to show it to her? 9 is dated -- appears to be dated period ending
10 MR. ROBINSON: I don't think so. It's 10 12/31/77, and that will be marked as Respondent's A
11 upto you. If you want me to, I will. 11 as afull exhibit.
12 THE HEARING OFFICER: I think that 12 (RESPONDENT'S EXHIBIT A MARKED
13  would be a good idea. 13 AS A FULL EXHIBIT)
14 MR. ROBINSON: Mark that for ID, 14 Q. Ms. Michaud, you would agree with me Davies is a
15 please. 15 state school?
16 THE HEARING OFFICER: This will be 16 A. Yes.
17 Respondent's A for identification. 17 Q. And so, that you were employed by the state during
18 (RESPONDENT'S EXHIBIT A MARKED 18 the period of time that you were working there?
19 FOR IDENTIFICATION) 19 A. I agree.
20 Q. Ms. Michaud, do you recognize the document? 20 Q. And would you agree that you stopped being employed
21 THE HEARING OFFICER: Are you handing 21 by Davies as a substitute for Mr. Couto on
22  her Respondent's A for identification? 22 approximately December 23 of 197772
23 MR. ROBINSON: I am. 23 A. Around that time. I mean, I still had a
24 A. No, I've never seen it before. 24 paycheck in January, so...
25 Q. Okay. You agree that that is your name at the top 25 Q. Would you agree, though, that you stopped working in
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1 that position in December of 19777
2 A. Ibelieve so.
3 MR. ROBINSON: I'd like to have that
4 marked as an exhibit for identification only.
5 THE HEARING OFFICER: We have
6 Respondent's B being marked for identification.
7 MR. GAGLIARDI: I object on the
8 grounds that this is a horrible copy, and I can't
9 read what it says.
THE HEARING OFFICER: All right.
Mr. Robinson, do you have anything that's more

Page 47

of you first before I put it in front of the witness.
I assume the answer will be the same, but...
(RESPONDENT'S EXHIBIT D MARKED
FOR IDENTIFICATION)
THE HEARING OFFICER: This is marked
Respondent's D for identification, correct?
MR. ROBINSON: Yes.
Q. Ms. Michaud, I'm showing you what's been marked as
Exhibit D. I'll ask you if you can identify that
10 document?
11 A. It says it's a termination notice.

W 0o N W N

12 legible? Counsel for the Appellant is objecting, 12 Q. Have you ever seen that document before?
13 because it's illegible. 13 A. No.
14 MR. ROBINSON: Regrettably, I think 14 Q. You're not familiar with the contents of this
15 this is the best copy we have, but in my opinion, the 15 document?
16 information that was important is visible and can be 16 A. No. I mean, no one ever gave this to me, if
17 ascertained from the document. 17 that's what you're asking.
18 THE HEARING OFFICER: If we can, we'll 18 Q. Have you ever seen this before?
19 go off the record briefly. : 19 A. No, I've never seen it before.
20 (RESPONDENT'S EXHIBIT B MARKED 20 MR. ROBINSON: Thank you. Can I have
21 FOR IDENTIFICATION) 21 that marked for ID.
22 (OFF THE RECORD) 22 THE HEARING OFFICER: This is going to
23 THE HEARING OFFICER: We're back on 23 be Respondent's E for identification.
24 the record, and, Mr. Robinson, you may continue your 24 (RESPONDENT'S EXHIBIT E MARKED
25 cross-examination. 25 FOR IDENTIFICATION)
Page 46 Page 48
1 Q. Ms. Michaud, I'm showing you a document, and I'll ask 1 THE HEARING OFFICER: Is it one
2 if you can identify what it is? 2 document or two?
3 A. No. 3 MR. ROBINSON: It's one. 1's been
4 Q. You've never seen it before? 4 marked.
5 A. Not to my recollection, no. 5 THE HEARING OFFICER: That's what 1
6 THE HEARING OFFICER: Let the record 6 thought.
7 reflect that was a document marked Respondent's B for 7 Q. Ms. Michaud, we agree, or you testified earlier, I
8 identification. 8 believe, that you applied for a refund of the
9 MR. ROBINSON: Can I have this marked 9 contributions that you made during the September to
10 as Respondent's C for identification? 10 December period of 1977, correct?
11 (RESPONDENT'S EXHIBIT C MARKED 11 A. That's correct.
12 FOR IDENTIFICATION) 12 Q. Showing you what's been marked as Respondent's E for
13 THE HEARING OFFICER: So, we have a 13 identification, have you seen this document before?
14 document that's marked Respondent's C for 14 A. Yes.
15 identification. 15 Q. And is that your signature on this document?
16 Q. Ms. Michaud, I'm showing you what's been marked as 16 A. Yes,itis.
17 Respondent's C for identification. Have you seen 17 Q. And you completed this document when you were
18 this document before? 18 completing your application -- when you were making
19 A. No. 19 application for refund of contributions, correct?
20 Q. Are you familiar with a work history form? Have you 20 A. Yes, correct.
21 seen documents of its type? 21 Q. And in approximately the middle of the page, would
22 A. Personally, no. 22 you agree that the document indicates that you're
23 MR. ROBINSON: Okay. Can I have this 23 terminating as a result of the fact that you were in
24 marked as Exhibit D for identification. This is the 24 atemporary position?
25 only copy I have, so I'm going to show it to the both 25 A. That's what it says.
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1 Q. Is that your handwriting? 1 and that he could put me in a position where I would
2 A. Ibelieve it is. 2 be like a math specialist working with the students
3 Q. So, you indicated in 1979, when you made application 3 that -- the struggling students.
4 for your refund, that the time period during which 4 THE HEARING OFFICER: Are you talking
5 you had contributed, being September of '77 to 5 about the principal?
6 December of '77, you were in a temporary position at 6 THE WITNESS: Yes.
7 that time? 7 THE HEARING OFFICER: So, you're
8 A. Right, it wasn't -- it was only for -- the 8 referring to the principal?
9 refund was only a portion of a year. 9 THE WITNESS: Yes, the principal, and
10 Q. And the position that you had been in, wherein you 10 that's why I said he had sat me down prior to
11 contributed, was a temporary position, correct? 11 Mr. Couto's return.
12 A. Well, it wasn't a position. I was going to be 12 Q. And the principal was interested in allowing you to
13 allowed to continue in. So therefore, if that's what 13 complete the school year; is that fair?
14 youmean, yeah. 14 A. Thatis correct.
15 Q. Well, I think it's consistent with what you testified 15 Q. You didn't have an expectation of continuing beyond
16 to earlier, which was that it was Mr. Couto's 16 the school year as a math coach; is that fair?
17 position -- 17 THE WITNESS: Prior to the
18 A. Yes, it was. 18 conversation?
19 Q. Let me finish my question before you answer, please. 19 MR. ROBINSON: At any point.
20 It was your expectation that Mr. Couto would be 20 A. Prior to the conversation, no.
21 returning to that position at some point, and that it 21 Q. So, your understanding was that this would be from
22 would be his position to take at that point, correct? 22 January of '78 until June of 1978, at which point you
23 A Agreed. 23 would no longer be employed by Davies unless you
24 Q. And that you were essentially substituting for him 24 obtained another position?
25 during that period of time? 25 A. That's fair.
Page 50 Page 52
1 A Agreed. 1 Q. And, in fact, that's what happened, which is that at
2 MR. ROBINSON: I move Respondent's 2 the end of the 1978 school year, you were terminated,
3 Exhibit E as a full exhibit, 3 and you obtained a substitute position in Barrington?
4 MR. GAGLIARDI: No objection, 4 A Yes.
5 THE HEARING OFFICER: Then no 5 Q. And you were paid hourly, is that correct, when you
6 objection from counsel for the Appellant, 6 were in the 1978 portion of the school year?
7 Respondent's E for identification will be admitted as 7 A. T'm not a hundred percent sure if it was
8 afull exhibit, and that is a one-page document 8 hourly. Idon't know if it was a daily amount. 1
9 entitled Employees Retirement System of the State of 9 don't recall. The paychecks didn't indicate that.
10 Rhode Island, Application for Refund Retirement 10 MR. ROBINSON: Okay.
11 Contributions, and I believe that is dated 11 A. It's 37 years ago. Do I know which way it was?
12 November 18, 1979; and again, that will be marked as 12 I'msorry, I can't-- I don't -- I can't answer
13 Respondent's E as a full exhibit. 13 truthfully, because I just don't recall how I was
14 (RESPONDENT'S EXHIBIT E MARKED 14 paid.
15 AS A FULL EXHIBIT) 15 Q. You testified earlier that there was a difference
16 Q. Now, Ms. Michaud, after Mr. Couto came back to work, |16 between how you were paid in the '78 portion of the
17  walk me through what happened next with regard to 17 school year, versus the '77 portion of the school
18 your continued employment at Davies? 18 year?
19 A. Before he had -- before he returned, Mr. 19 A. Yes.
20 Eichner sat me down and said, I'd like to be able to 20 Q. Isthat because there was a reduction in hours, or a
21 keep you on, naturally, not in Mr. Couto's capacity; 21 reduction in pay, or was it because it was an
22 and he wasn't sure that the pay that I had been 22 entirely different schedule?
23 receiving as Mr. -- you know, for the first half of 23 A. AsIsaid, he wasn't sure -- he wasn't sure how
24  the year would be identical, but he felt, you know, 24 much he could pay me. Isaid when he sat me down, he
25 he would try to see that it was close to that amount, 25 said, I'm not sure exactly -- when we first talked,
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where the funding was coming from. I don't know. I

Page 55

1 Q. That's a letter you sent to the Retirement System in

1
2 can't respond to that, but he assured me I would get 2 June of 2012 requesting leave to buy the time that
3 paid. It wouldn't be far away from what I was 3 you were employed at Davies from September of 1977
4 already making, and so it was fine with me. 4 until June of 19787
5 Q. Did anyone hold the position before you? 5 A. ltis.
6 A. No. 6 MR. ROBINSON: Okay, I'd move that as
7 Q. Did anyone hold the position after you, to your 7 a full exhibit.
8 knowledge? 8 MR. GAGLIARDI: No objection.
g A. Idon't know that. I wasn't there, so I can't 9 THE HEARING OFFICER: All right, no
10 truthfully answer you. 10 objection. I need to see the exhibit. No objection
11 Q. Would you agree that this was a limited scope 11 from -- thank you. No objection from counsel for the
12 engagement that the principal found for you in order 12 Appellant, then we'll mark Respondent's F that was
13 to allow you to complete the school year? 13 marked for identification. We'll mark that as a full
14 A. Okay. That's reasonable, I think. 14 exhibit, and that is a one-page document dated
15 Q. Okay. And as I think you testified, you had no 15 June 28, 2012, addressed to Mr. Karpinski at the
16 expectation of continued employment beyond the school 16 Employees Retirement System from the Appellant,
17 year, correct? 17 Carol C. Michaud, and that will be Respondent's F
18 A. No. Well, you never know what's going to 18 full. :
19 happen, and you're hopeful, especially he liked me; 19 (RESPONDENT'S EXHIBIT F MARKED
20 he was happy with my work. You know, you don't know 20 AS A FULL EXHIBIT)
21 what else might be coming up, but then I got the 21 Q. Do you recognize that document?
22 other position, so... 22 A. Ido.
23 Q. Would any of the other teachers, full-time teachers, 23 Q. And what do you recognize that to be?
24 Mr. Couto, for example, have had a reasonable 24 MR. GAGLIARDI: I didn't get a copy of
25 expectation of continued employment as a math teacher 25 that. Do you have one for the hearing officer, too?
Page 54 Page 56
1 from year to year, unless he received a layoff notice 1 MR. ROBINSON: Yup.
2 for some reason? 2 THE HEARING OFFICER: Have you already
3 MR. GAGLIARDI: Objection. It's 3 requested this be marked for identification,
4 speculative. 4 Mr. Robinson?
5 THE HEARING OFFICER: Sustained. 5 MR. ROBINSON: I have.
6 Q. Would any of the other teachers -- would it have been 6 THE HEARING OFFICER: So, this is
7 reasonable for any of the other teachers to have 7 Respondent's G.
8 expected to continue to have employment from year to 8 MR. GAGLIARDI: No objection.
9 year as a teacher, as a full-time teacher? 9 THE HEARING OFFICER: So, the
10 MR. GAGLIARDI: Same objection. 10 Respondent's G, originally marked for identification,
11 THE HEARING OFFICER: Sustained. 11 no objection from counsel for the Appellant, will be
12 MR. ROBINSON: That's not something 12 marked as a Respondent's G full exhibit. Thatisa
13 that she can testify to? 13 one-page document dated October 14, 2013 addressed to
14 THE HEARING OFFICER: No. 14 Mr. Frank Karpinski, executive director of the
15 Q. You agree that you did not make contributions during 15 Retirement System, from Carol C Michaud.
16 the 1978 school year, correct? 16 (RESPONDENT'S EXHIBIT G MARKED
17 A. 1agree. 17 AS A FULL EXHIBIT)
18 MR. ROBINSON: Let's mark this for 18 Q. Ms. Michaud, that's a copy of the letter you sent to
19 identification. 19 Mr. Karpinski requesting a hearing?
20 THE HEARING OFFICER: This is 20 A. Yes.
21 Respondent's F. 21 MR. ROBINSON: Okay, I'd ask that that
22 (RESPONDENT'S EXHIBIT F 22 be marked as a full exhibit.
23 MARKED FOR IDENTIFICATION) 23 THE HEARING OFFICER: Yes, that's
24 Q. Ms. Michaud, do you recognize that? 24 marked as a full exhibit, no objection from counsel.
25 A. Yes. 25 Q. Ms. Michaud, just as an aside, are the teachers at
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1 Davies unionized?
2 MR. GAGLIARDI: Do you mean currently,
3 orat the time?
4 Q. Atthe time, if you know?
s A. Idon't know.
6 Q. Were you the member of a teachers' union when you
7 were serving at Davies?
8 A. Offthe top of my head, I guess I was.
9 Q. What are you basing that on?
10 A. Basing it on organization dues.
11 Q. Okay. And at what time? During what time period?
12  Would it have been the entire year?
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Page 59

(RESPONDENT'S EXHIBIT H MARKED
AS A FULL EXHIBIT)

Q. Ms. Michaud, when you spoke to the principal about
being engaged between January of 1978 and June of
1978, do you remember what specifically he told you
about how long he'd be able to keep you in that
position?

A. For the remainder of the school year.

Q. Okay. And he didn't give you any indication that
there would be anything beyond that?

A. Not at that time, no.

Q. Okay. Did anyone else at Davies give you any

13 A. No, only the first half, 13 indication that you would have continued employment
14 Q. Only the 1977 period? 14 beyond the end of the 1978 school year?
15 A. Correct. 15 A. No.
16 Q. And that's the time period during which you were 16 Q. Were there any other math coaches besides you?
17 allowed to make contributions as well, correct? 17 A. Notmath. He also hired someone for English
18 A. Thatis correct. 18 reading. So, there was another person doing the same
19 Q. You were not contributing to the Retirement System 19 type of work I was doing, but -- so, it was both of
20 during the 1978 portion of the school year? 20 us.
21 A. Doesn't appear to. 21 Q. Was that person working on a limited basis, meaning,
22 Q. Andis it also your testimony that you were not a 22 was it solely for the balance of a particular school
23 member of the labor union -- teacher's labor union 23 year?
24 for the 1978 portion of the school year? 24 A. She continued working at Davies.
25 A. Ibelieve that's correct. 25 Q. In the same capacity?
Page 58 Page 60
1 MR. ROBINSON: Can I have that marked 1 A. Indifferent capacities. She wound up being a
2 as an exhibit? 2 guidance counselor, actually. I knew her, you know,
3 THE HEARING OFFICER: Respondent's H 3 professionally through -- because I was a guidance
4 for identification. 4 counselor. So, she remained at -- she remained at
5 (RESPONDENT'S EXHIBIT H MARKED 5 Davies.
6 FOR IDENTIFICATION) 6 Q. But the specific position that you're analogizing to
7 Q. Ms. Michaud, have you seen a copy of this letter 7 the math coach position that you had, did that
8 assigning Hearing Officer Rusbino to decide this 8 position -- was that position a finite duration,
9 case? 9 also?
10 A. Yes. 10 A. Ican'taddress that. I don't know.
11 MR. ROBINSON: I would offer it as a 11 MR. ROBINSON: You don't know, okay.
12 full exhibit. 12 [don't have anything further,
13 THE HEARING OFFICER: Any objection -- 13 THE HEARING OFFICER: All right.
14 MR. GAGLIARDI: No objection. 14 Redirect from Appellant's counsel?
15 THE HEARING OFFICER: -- from counsel 15 REDIRECT EXAMINATION BY MR. GAGLIARDI
16 for the Appellant? 16 Q. Had a position been available for you in the
17 MR. GAGLIARDI: No objection. 17 following year, in the '78/'79 school year, would you
18 THE HEARING OFFICER: Then, no 18 have taken it?
19 objection from counsel for the Appellant, we're going 19 A. I'would have.
20 to move Respondent's H for identification as a full 20 Q. Why did you purchase -- why did you seek a refund of
21 exhibit. Respondent's H, for the record, is a 21 your contributions?
22 one-page document dated November 13, 2013 from the 22 A. My husband and I moved to Massachusetts. We
23 Employees Retirement System of Rhode Island, 23 bought a home there, and I really didn't think I
24 addressed to 24 would be coming back to Rhode Island at that time.
25 Carol C. Michaud. 25 We spent seven years in Massachusetts. His job was
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1 changed. The locale was changed again back to Rhode 1 were for purposes -- in the event that it was

2 Island, and at that time we moved back to Rhode 2 necessary for the Employees Retirement System, 1

3 Island. 3 didn't know if you required that. So, I just wanted

4 Q. Had you not moved to Massachusetts, would you have 4 to make sure that we cleaned that up before that

5 still sought a refund of your contributions? 5 time. So, no recross. Do you have any further

6 A. Idon't think so. 6 witnesses?

7 Q. What's that? 7 MR. GAGLIARDI: No.

8 A. Idon't believe I would have, 8 THE HEARING OFFICER: Do you rest at

9 MR. GAGLIARDI: Okay, no further 9 this time?

10 questions. 10 MR. GAGLIARDI: Yes.
11 THE HEARING OFFICER: Any recross? 11 THE HEARING OFFICER: So, counsel for
12 MR. ROBINSON: No. 12 the Appellant rests at this time, and then counsel
13 THE HEARING OFFICER: All right. Just 13 for the Respondent, Employees Retirement System, do
14 to clean up the record, we had Respondent's B for 14 you wish to proceed?
15 identification and Respondent's C for identification. 15 MR. ROBINSON: I do.
16 MR. ROBINSON: Can we just go back to 16 THE HEARING OFFICER: I just wanted
17 A forasecond? A was full, correct? 17 to -- could we just go off the record for a minute?
18 THE HEARING OFFICER: A is full, that 18 (OFF THE RECORD)
19 is correct, and that was the Rhode Island Retirement 19 THE HEARING OFFICER: We're back on
20 System Employee Ledger Card. B for was for ID only, 20 therecord. Again, Appellant has rested their case
21 but we didn't identify it for the record. Do you 21 inchief. So, the Respondent, Employees Retirement
22 want to identify it? 22 System, Mr. Robinson, you may proceed with your case.
23 MR. ROBINSON: It's been marked B? B, 23 MR. ROBINSON: Thank you. I call the
24 I asked her if she could identify it, and she 24 executive director, Mr. Karpinski.
25 couldn't. 25
Page 62 Page 64

1 THE HEARING OFFICER: And she 1 FRANK KARPINSKI

2 couldn't. So, we don't have to state anything on the 2 (DULY SWORN)

3 record for that. Respondent's C for identification, 3 DIRECT EXAMINATION BY MR. ROBINSON

4 same thing. We don't have to identify that document, 4 Q. Good morning, Mr. Karpinski.

5 and then Respondent's D I believe came in as a full 5 A. Good moming.

6 exhibit. That was -- 6 Q. You are the executive director of the Employees

7 MR. ROBINSON: No, I think D was for 7 Retirement System?

8 ID only as well. That's the legible copy of the -- 8 A, lam.

9 there's only one copy of that. 9 Q. Okay. And in your capacity as executive director, is
10 THE HEARING OFFICER: That's why I 10 it part of your normal and routine job duties to make
11 don't haveit. It's the same as B, but we marked it 11 initial administrative determinations on eligibility
12 asD. 12 for service credit purchases?

13 MR. ROBINSON: It's the cleaner 13 A. Yes,itis.

14 version. I marked it separately. 14 Q. And are you familiar with Ms. Michaud's request to
15 THE HEARING OFFICER: All right. And 15 purchase the time that she worked at Davies

16 that was just marked for identification. 16 Vocational School from September of 1977 to June of
17 MR. ROBINSON: E was full; F was full; 17 19787

18 G was full; H is full. 18 A, Tam.

19 THE HEARING OFFICER: E was full, and 19 Q. Okay. I'm going to show you what's been marked as
20 that's application for refund of retirement 20 Petitioner's Exhibit 1. Have you seen that document

21 contributions, and F was full. All right. Those are 21 before?

22 all -- the full exhibits have all been identified, 22 THE HEARING OFFICER: I'm sorry, can

23 but I just had questions about the ones we had marked 23 you clarify that? Are we talking about Appellant's,

24 for ID only, because I didn't know if you required 24 or--

25 those to be indicated on the record as to what they 25 MR. ROBINSON: Appellant's 1.
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17 information on the employer, the employee, and then
18 the times that the employee would have worked.

19 Q. Okay. And does this serve effectively as the

20 application to buy prior service credit?

A. Yes.

Q. And I direct your attention to approximately the
middle of the page where it indicates two questions:
Was the employment seasonal or casual, and did the
employee work at least 20 hours per week? Do you see

ISR I VI S N )
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1 THE HEARING OFFICER: Or is it 1
2 Respondent's 1?7 2
3 MR. ROBINSON: It's Appellant's 1, I 3
4 believe, 4
5 THE HEARING OFFICER: Thank you. 5
6 MR. ROBINSON: Do you need another 6
7 copy? 7
8 THE HEARING OFFICER: No, I'm sure I 8
9 baveit. You can continue. 9
10 MR. ROBINSON: I just want to make 10
11 sure you can follow along. 11
12 THE HEARING OFFICER: Maybe I don't 12
13 haveit. Thank you. 13
14 Q. Can you describe what that document is for the 14
15 hearing officer? v 15
16 A. lItis aprior time verification form. It's got 16

17
18
1s
20
21
22
23
24
25

Page 67

Q. And can you describe what that process was?

A. They would have gone to verify how many days --
we have day counts, and they would look at -- you
know, depending upon the type of employment, they'll
look at salary information. They'll try to look at
the stream of contributions to see if it's employed
every year. They'll look at the dollar amount;
they'll look at contractual salaries to try to
compare contractural to what's been submitted.

Q. Do you know what triggered further inquiry in this
case?

A. Ibelieve they were looking at the number of
days there.

Q. What about the number of days would have caused some
concern?

A. Well, if it was marked not -- you know, it was
marked employment was seasonal or casual, and it was
marked no, but only 73 days shows up, it kind of
would raise their attention as to why is that. _

Q. Okay. I'm going to show you now what's been marked
as Joint Exhibit 3. Do you recognize that form?

A. Yes.

Q. What is that?

A. That is a form as a result of their inquiry and
review of the information. It's a staff

that on the form?

A. Ido.

Q. And how does the administration deal with information
from employers, particularly on this form, with
regard to those two questions?

A. Staff will ask or will look at where it says,
What was the employment? Was it seasonal or casual?
And then the second one talks about, Did they work at
least 20 hours? For a seasonal or casual, the staff
will look at the actual stream of information that's
coming in. If someone says that they worked full
time, but you see breaks and breaks and breaks, they
may question, and say, Was this -- you marked it as
yes or no, and they'll kind of work back on that; but
if it's marked as seasonal or casual, they wouldn't
process it, because it's something they can't
procure; and if they weren't 20 hours, it's the same
situation.

Q. And ifthe form indicates that the employee was not

20 seasonal or casual, as this one does, are there

21 occasions when the Retirement System or your staff

22 will look beyond that and make further inquiry?

23 A. Yes.

24 Q. And is that what happened in this case?

25 A. Yes.

W O N6 d W R
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determination at that point in the game at this level
that it was something that they weren't able to
purchase, because it was considered to be either a
limited contract or casual employment.

Q. So, this form -- the generation of this form would
have been made by someone within your staff, but not
necessarily at your level?

A. That's correct.

Q. Okay. And what was the basis of the denial of
Ms. Michaud's request to purchase time, at least as
of April 14, 20087

A. As of this particular one, it was considered to
be limited employment, or -- well, it lists limited,
casual. It's kind of a generic form, so it would
have fit into one of those categories.

Q. I'm going to show you what's been marked as
Respondent's C for identification. Do you recognize
that form?

A. Yes.

Q. What is that?

A. This form comes from the state. It is
maintained by the Department of Administration, and
anytime the staff has reason to review a file, where
they may see something that looks like a discrepancy,
they'll ask to collect this form to verify
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1 employment; and then the type of employment is 1 particular situation.
2 certainly marked, and the type of actions and 2 Q. How about substitute teaching?
3 clarifications, and they will review that. 3 A. Substitute teaching is usually considered
4 Q. Andis it routine practice and procedure for members 4 casual labor.
5 of the staff to request this form from the state when 5 Q. Aliright. And do you know whether or not this form
6 they're making further inquiry into a service credit 6 and this information contained on this form received
7 purchase? 7 from the Department of Administration contributed to
8 A. They will always request information from the 8 the staff's decision to deny Ms. Michaud's request to
9 employer. 9 purchase time, as reflected on the April 14, 2008,
10 Q. And is this the type of form that the state will 10 denial?
11 provide when you're dealing with service purchase 11 A. Yes, because again, it does say it was a
12 credit -- service purchase requests regarding state 12 limited term employment. So, that's kind of the red
13 service? 13 flag, if you will.
14 A. Yes. 14 MR. ROBINSON: I would move full
15 Q. And it would be common practice for this type of form 15 admission of Respondent's C.
16 to be found in a member's file here at the Retirement 16 MR. GAGLIARDI: No objection.
17 System? , 17 THE HEARING OFFICER: No objection
18 A. It would be here, and it would also be at their 18 from counsel for the Appellant, we'll move what was
19 employer's file. ‘ ' 19 originally marked Respondent's C for identification
20 Q. And is this the type of form that you routinely rely 20 as a full exhibit.
21 upon in making determinations with regard to 21 (RESPONDENT'S EXHIBIT C MARKED
22 eligibility for service purchase requests? 22 AS A FULL EXHIBIT)
23 A. Yes. 23 Q. I'm going to show you what was marked as
24 Q. And what does this particular form show with regard 24 Respondent's D and ask if you can identify that?
25 to Ms. Michaud's employment history? 25 A. That is a termination form. That is the
Page 70 Page 72
1 A. Here it notes that it is end of limited 1 standard document that is returned to the Retirement
2 employment. 2 System by the Department of Administration...because
3 Q. And what time period are we talking about? 3 this is state employment, or a state form.. just
4 A. This one talks about 9/26/77 to 12/23/77. 4 certifying that the member has ceased employment with
5 Q. Okay. And did you draw any conclusions from this 5 the state,
6 information obtained from the state? 6 Q. Is this done contemporaneously with anytime a member
7 A. By virtue of the fact that it says, limited 7 is terminated within the state from a particular
8 employment, again, the statute talks a bit about 8 position? ’
9 limited casual or seasonal; and just by the words 9 A. Yes. It will always -- whether it's -- again,
10 that are on the paper, it's a limited employment. 10 because this happened to be the state, it's this kind
11 Q. And have you had occasions as executive director to 11 of form; but any employer, whether it's a teaching
12 make determinations with regard to someone's 12 community or municipality, will submit a document
13 eligibility to purchase in connection with a casual 13 back to us that the member has ceased employment.
14 or seasonal analysis? 14 Q. Okay. And have you had an opportunity to review that
15 A. Yes. 15 termination notice in this case?
16 Q. And what types of positions would you classify as 16 A. Yes.
17 casual or seasonal? 17 Q. And is that something that you would expect to find
18 A. You know, casual or seasonal, as I think the 18 in a member's retirement file here at the system?
19 example was mentioned earlier, you could be a 19 A. Yes.
20 lifeguard at the beach. That's a seasonal piece. 20 Q. And is that something that you would routinely rely
21 You could be working full time at the Department of 21 upon in making determinations with regard to
22 Taxation during tax season. That's seasonal and 22 eligibility for service credit purchases?
23 casual-type labor. Casual labor can be filling in 23 A. Yes. We would actually have to have this, if a
24 periodically for a host of issues, or someone may 24 member were ever to refund, because two pieces would
25 have a certain skill set that's only needed for a 25 have to happen. They would have to actually leave
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1 employment. They'd have to certify that, and we'd 1 correct.
2 have to get a document from the member saying, I 2 Q. Now, you're aware that Ms. Michaud obtained a refund
3 requestarefund. So, it's kind of a two-part -- you 3 of the contributions that she made during that
4 have to have something to categorize your membership 4 period?
5 in the System, if you were not a member. 5 A. Correct.
6 Q. And what does this form tell you with respect to the 6 Q. And do you have concerns as executive director with
7 reason behind Ms. Michaud's termination? 7 regard to her eligibility to have contributed on that
8 A. Inthis case here, I believe the document says, 8 time in the first place, number one, and number two,
9 The reason for action is end of limited employment. 9 to purchase that form of service credit now?
10 Q. And is that consistent with what you saw on the 10 A. Certainly, we would have -- judging by the time
11 employee's work history card? 11 that I believe Ms. Michaud has, she's probably
12 A. Correct, correct. Again, both would be 12 eligible for benefits at some juncture. The staff
13 generated by the Department of Administration. One 13 would always go through and look at everything,
14 iskind of tracking history of what they've done over 14 They'd start from the date of your first contribution
15 their career. So, it's not unusual that you would 15 to the current date, and they will look at blocks of
16 see this in a member's file at the Department of 16 time that are in there; and then, certainly, if they
17 Administration. It would identify promotions, salary 17 buy service credit, they'll make that verification.
18 increases, their kind of work history. This is a 18 MR. ROBINSON: Before I forget, I
|19 termination action. So, it will be -- you know, it 19 . would move the admission of Respondent's D as a full
20 would be -- this probably came after this. Well, it 20 exhibit.
21 came at the same time. It's 12/23, and so they'll 21 MR. GAGLIARDI: Just the same
22 update their member's record and say, Okay, this is 22 objection on the grounds of legibility.
23  the end; and then they'll create this document, 23 THE HEARING OFFICER: On Respondent's
24 They'll say, Here's your official -- we don't get 24 D, asit relates to Respondent's D, I would overrule
25 this unless we ask for it, but we get this all the 25 the objection, because I think that Respondent's D is
Page 74 Page 76
1 time. 1 legible. So, I'll overrule that objection, and we'll
2 Q. And would the staff's April 14, 2008 denial of her 2 introduce as -- Respondent's D, which is marked for
3 request to purchase this time, in your opinion, be 3 identification is now coming in as a full exhibit.
4 consistent with the information that was conveyed to 4 Again, just for the record, Appellant's counsel did
5 you by the state, both in the form of the termination 5 object based on legibility, but I've overruled that
6 notice and the work history card? 6 objection, as I am reading the document; and I find
7 A. Yes. 7 that the document is, in fact, legible. And 5o, the
8 Q. Now, Mr. Karpinski, are you aware that Ms. Michaud & full exhibit, Respondent's D, is a one-page document
$ was permitted to take a refund of the -- I'm sorry, 9 entitled State of Rhode Island and Providence
10 strike that question. Are you aware that Ms. Michaud 10 Plantations Division of Personnel Termination Notice.
11 was permitted by the state to contribute during the 11 Not sure what the date -- well, Termination Notice
12 time period from September of 1977, approximately, 12 Division of Personnel, and it appears to be dated
13 until December of 19777 13 December 23, 1977, and that will be a full exhibit.
14 A. Ibelieve her ledger card noted that. 14 (RESPONDENT'S EXHIBIT D MARKED
15 Q. Do you have any idea why that would have been? 15 AS A FULL EXHIBIT)
16 A. The general rule, the employer may make a 16 Q. Mr. Karpinski, whose determination is it ultimately
17 decision. Not to say it's a correct decision, but 17 asto whether or not a member is entitled to
18 they can make a decision that 2 member should 18 contribute on a particular time? Is it the
15 contribute. There's obviously a standard in the 19 employer's responsibility, or is it the Retirement
20 statute that dictates, you know, how many hours, or 20 System's responsibility to make that determination?
21  how many school days a teacher works, how many hours 21 A. It's the Retirement System's.
22  astate employee works, or a municipal employee 22 THE HEARING OFFICER: Could you repeat
23  works. So, they would begin to take contributions. 23 that question, please? I apologize.
24  They would do so if that employee is considered an 24 (QUESTION READ BACK)
25 employee; but again, doesn't necessarily mean it's 25 Q. Do you have any concerns as to whether or not
Min-U-Seript® Allied Court Reporters, Inc. (401)946-5500 (19) Pages 73 - 76
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1 Ms. Michaud was permitted to contribute appropriately 1 limited term. More often than not, we're looking
2 between September of 1977 and December of 19777 2 for, you know, is it something anybody could have
3 A. Yes, given the statute. 3 applied for.
4 Q. And is your -- are your concerns in that regard 4 Q. Have you had an opportunity to review Ms. Michaud's
5 supported by the information that we've looked at? 5 request, her appeal request for reconsideration of
6 A. Yes, because again, it does -- based on the 6 your determination?
7 documents that the employer -- the employer hires the 7 A. Yes.
g person. So, the employer makes a determination -- 8 Q. Okay. And I'm going to show you a copy of what's
9 determines what your job is, what you're doing, and 9 been marked as Joint Exhibits 4 and 5. Do you
10 for how long, or what type it is. 10 recognize those two documents?
11 Q. You've heard Ms. Michaud testify today as to the 11 A. Yes.
12 circumstances under which she was permitted to 12 Q. And would it be fair to say that those documents are
13 complete the school year through June of 1978. Based 13 the final administrative denial that gave rise to the
14 on her testimony and the facts that you've reviewed, 14 hearing that we're at today?
15 have you reached any determinations with regard to 15 A. Yes.
16 whether or not she is entitled to purchase that 16 Q. Okay. And looking particularly at Joint Exhibit 5,
17 particular portion of time? 17 does that fairly represent the basis of your denial
18 A. I'm going to believe no, because of it being a 18 of Ms. Michaud's request --
19 limited term employment. 19 A. Yes.
20 Q. Andis it your -- do you have a position, again, 20 Q. --to purchase the time in question?
21 based on the file information, and also based on 21 A. Yes.
22 Ms. Michaud's testimony, with regard to the period, 22 Q. And have you heard anything today that would alter
23 specifically between January of 1978 and June of 23 your analysis of her ability to buy either the latter
24 1978, as to whether or not she was eligible to 24 portion of 1977 or the 1978 portion of the 1977/78
25 purchase that time? 25 school year at Davies?
Page 78 Page 80
1 THE WITNESS: Can you ask that 1 A. No.
2 question again? 2 Q. And by the way, just for clarity, as an employee of
3 Q. Do you have an opinion based on -- 3 Davies, would Ms. Michaud be in the Retirement System
4 MR. KARPINSKI: First of all, can we 4 subject to Title 16 as a teacher, or subject to Title
5 go back to what the time was that you're referring 5 36 as a state employee?
6 to? 6 A. Title 36 as a state employee.
7 Q. Sure. January of 1978 to June of 1978. Do you 7 MR. ROBINSON: I have nothing further.
8 recall Ms. Michaud testified, I believe, that she was 8 THE HEARING OFFICER: For the
9 substituting for Mr. Couto in the first part of the 9 record -- take your time, but we'll now commence with
10 school year -- 10 cross-examination of Mr. Karpinski by counsel for the
11 A. Yeah 11 Appellant.
12 Q. --until December of 19777 And I believe, and 12 CROSS-EXAMINATION BY MR. GAGLIARDI
13 correct me if you misunderstood the testimony, that 13 Q. Mr. Karpinski, are you familiar with Section 36-10-9
14 she was permitted to finish the school year as a math 14 of the Rhode Island General Laws?
15 coach from January of 1978 to June of 1978. Based on 15 A. If you show itto me, I'll --
16 her testimony and the information in the Retirement 16 MR. GAGLIARDI: Sure. Do you know
17 System's files, do you have any concerns about her 17 what? Can we introduce this as Appellant's
18 ability to purchase the 1978 portion of the school 18 Exhibit --
19 year? 19 MR. ROBINSON: I don't have a problem
20 A. Itdoesn't appear that it's a full-time 20 with you giving it to him. I don't want -- I don't
21 position. At least from my understanding, it sounds 21 think I want to introduce the General Laws as an
22 like it was a -- it wasn't a position that was there 22 actual exhibit,
23 from the beginning. In general, when we look for 23 MR. GAGLIARDI: It's just for
24 people in those types of roles, we're looking for is 24 identification.
25 it a new position; is it a position that is, again, a 25 MR. ROBINSON: Oh, yeah, that's fine.
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1 THE HEARING OFFICER: So,
2 Appellant's 3 has been marked for identification.
3 (APPELLANT'S EXHIBIT 3 MARKED
4 FOR IDENTIFICATION)
5 Q. Mr. Karpinski, Appellant's Exhibit 3 is -- I printed
6 this up from the website. It's Rhode Island General
7 Laws 36-10-9, and I'm going to just direct your
8 attention to Section 4. If you could just take a
9 look at that.
10 THE HEARING OFFICER: Do you have
11 another copy of that?
12 MR. GAGLIARDI: I don't. I'm going to
13 read it into the record, if there's no objection.

THE HEARING OFFICER: That's fine.

A. Okay.

Q. Okay. Sir, are you familiar with this statute? -

A. Yes. ]believe that might have been enacted in
1995.

Q. Okay. And I'm going to read this into the record, if
there's no objection. It reads -- and this is
36-10-9, Section 4, Subsection 4: No member of the
Employees Retirement System shall be permitted to
purchase service credits for casual, seasonal, or
temporary employment, or emergency appointment, for
employment in a page in the General Assembly, or for

NN NDNMNDRHR PN M
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1 fit the mold of, Well, maybe you were casual or
2 seasonal in nature; and if you are, then we say, You
3 shouldn't have, anyway. Ifyou're requesting time,
4 where you fit that mold -- and that's this
5 analysis -- we're going to say, Well, you couldn't
6 have been a member, anyway, so you shouldn't have
7 been able to buy it.
8 Q. Okay. So, is it fair to say that one reason to deny
9 someone's application is because they were -- the
10 state, after they made an analysis, determined that
11 they were a casual employee, correct?
12 A. The state --
13 MR. ROBINSON: I'll object to that
14 phraseology.
15 THE HEARING OFFICER: What's the basis
16 of your objection?
17 MR. ROBINSON: It's unclear who he's
18 talking about. Is it the state; is it the Department

19
20
21
22
23
24
25

of Administration; is it the State Retirement System;
is it the State Personnel Office?

Q. The Retirement Board. When the Retirement -- is it
fair to say that when the Retirement Board denies
someone's application to purchase service credits, it
has to be either because the board determines they're
a casual employee, a seasonal employee, a

Page 82

employment at any state college or university while
the employee is a student or graduate assistant of a
college or university. The Retirement Board's denial
of Mrs. Michaud's application to purchase her service
credit, was it based on that statute -- on that
section?

A. The definition of employee is under 36-8, and
it defines what an employee is. 1 believe --

Q. Why don't we take a look at -- this is 36-8-1,

10 definitions. Is that what you're talking about?

11 A. Yeah, and it says -- Number 9 defines an

1
2
3
4
5
6
7
8
9

12 employee, but shall not include -- it's 36-8-1,

13 Subsection 9 that defines employee. And it says,

14 Employee shall mean any officer or employee of the
15 State of Rhode Island whose business time is devoted
16 exclusively to the services of state, but shall not

17 include one whose duties are of a casual or seasonal
18 nature.

19 Q. So, is it fair to say that the state's decision to

20 deny her application was based on these two statutes
21 that we just read into the record?
22 A. The first thing that we observe is what kind of

23 employee you are, and do you fit the mold of an
24 employee. So, the question is, Why didn't you
25 contribute? If you didn't contribute, then does it

Page 84

temporary -- that their employment was temporary, or
it was an emergency appointment; it has to fit into
one of those four categories?
A. Correct, correct.
Q. Did the Retirement Board determine that Mrs. Michaud,
in her case, was a casual employee?
7 A. Inher case, no.
8 Q. Okay. Did the Retirement Board determine in her case
9 that she was a seasonal employee?
10 A. No.
11 Q. Did the Retirement Board determine that Mrs. Michaud
12 was a temporary employee?
13 A. She would have fit the mold of a temporary
14 employee, because it's saying she had a limited term
15 employment.
16 Q. And that is -- you're referring to Respondent's
17 Exhibit C?
18 A. Correct.
19 Q. And you used the term limited employment.
20 A. Limited term.
21 Q. Limited term employment, okay. But you agree with me
22  that the term limited term employment is found
23 nowhere in the statute, right?
24 A. By its nature, it would be a temporary
25 employee.

1
2
3
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1 Q. So,you're -- in the Retirement Board's analysis, in 1 A. The exact person, I don't know, but it's
2 their determination to deny her application, the 2 generally cleared through Anthony Bucci, the state
3 Retirement Board interpreted limited employment to 3 personnel administrator. So, it would have been
4 mean temporary employment? 4 somebody in the State Personnel Department who
5 A. Correct. 5 ultimately gets the form. It's generally channeled
6 Q. Okay. Let's look at the definition of terms under 6 up from -- if someone here at the treasury terminated
7 Section 36-8-1, Subsection 7. I'm going to read this 7 their position, it would ultimately make its way up
8 into the record. It defines, Casual employees shall 8 to the Department of Administration, and then they
9 mean those persons hired for a temporary period, a 9 would perform the appropriate paperwork; and then it
10 period of emergency, or an occasional period, 10 would kind of make its way back down here to the
11 correct? 11 Retirement Office, and it would be in the form of the
12 A. Yes. 12 termination form that you had earlier.
13 Q. Okay. So, if Mrs. Michaud is not a casual employee, 13 Q. Is it the Retirement Board's position that
14 how can she also be a temporary employee? 14 Mrs. Michaud was hired on an emergency appointment?
15 A. When you have an end of a limited term 15 A. Idon't believe it was an emergency employment.
16 employment, we have always viewed employment as when - (16 Q. It was solely because it was temporary employment?
17 you get hired. There's not an end date to your 17 A. Correct.
18 employment, absent you being fired or you quit. When 18 Q. And if Mr. Couto was on sabbatical for ten years, she
19 you're hired, the job is yours. 19 still wouldn't be able to be allowed to purchase her
20 Q. As ateacher? 20 service credits?
21 A. Asany employment. So, once you have that job, 21 A. We've not seen someone with ten-year
22 we're looking at whether you're a state employer, and 22 sabbaticals.
23 you're working 35, 40 hours; you're a teacher working 23 Q. It's possible, right?
24 180 days. Pick the issue, but once you have that -- 24 A. Idon't know. Idon't know enough about the
25 we interpret a position as you have the position. 25 reasons that a school would do that, but...
Page 86 Page 88
1 You get the proverbial two weeks' paid vacation and 1 Q. You have knowledge of Collective Bargaining
2 the healthcare and the sick time; that's an employee. 2 Agreements for teachers, correct?
3 Ifyou've got a limited term employment, someone new 3 A. Yes.
4 from the beginning, that it was going to end at a 4 Q. And you know about tenured teachers, right? You know
5 certain date, similar to somebody who might be 5 about that?
6 getting employment based on a grant, the money runs 6 A. Yes.
7 out, it's - or it's going to be a six-month study, 7 Q. Okay. Isn't it true that a teacher, when they're
8 you're out. So, when we see limited term 8 hired, they have no guaranteed employment for the
9 employment -- it's not unusual -- for example, the 9 following year, isn't that true, unless they're
10 clerks at the courts, they may be working full time, 10 tenured?
11 but they're in for a two-year window. That doesn't 11 A. Again, we look at a teacher to be a teacher
12 fit the definition of a regular employee. 12 under Title 16. Generally, the School Department
13 Q. So, suppose this: Suppose Mr. Couto's sabbatical 13 blessed the employment, and they have the job. You
14 lasted for three years, and Mrs. Michaud worked in 14 know, they're getting healthcare; they're getting
15 the Davies School for three years, would that change 15 union dues deducted; they're getting other benefits
16 your analysis? 16 that are associated with that of what we would
17 A. No, because it's still a limited term. 17 consider to be a full-time employee.
18 Q. Even though she worked there for three full years? 18 Q. You don't dispute the fact that Mrs. Michaud fit the
19 A. It's not unusual that you have people who might 19 definition of teacher within the meaning of the law,
20 be in a two-year or a three-year limited term 20 correct?
21 position, if it's, again, a grant or a -- pick the 21 A. I have not seen her certification, but I would
22 issue. 22 believe the fact that she's done it, someone else has
23 Q. The people that fill out these forms -- do you know 23 verified that.
24 who filled out that form that's Respondent's 24 Q. Why don't we look at the current definition of
25 Exhibit C? 25 teacher under the relevant law. I'm referring to --
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A. Ihave no reason to dispute that she has the
appropriate certification.

Q. But what I'm talking about is teacher within the
meaning of the retirement laws, because the law
clearly states teachers are entitled to these
benefits. You don't dispute the fact that she's a
teacher within the meaning of the law, do you?

MR. ROBINSON: I'm going to object to
that classification. The fact that she's a teacher
doesn't -- if she was a state employee under Title
36, it doesn't make any difference if she was
certified as a teacher under Title 16.

THE HEARING OFFICER: I believe under
direct examination -- I can go back to my notes, but
I believe that there was a question asked of
Mr. Karpinski on direct examination as to whether the
determinations relevant to Ms. Michaud were made
pursuant to Title 16 or Title 36, and I believe ‘
Mr. Karpinski answered it was Title 36 as a state
employee, as opposed to a teacher, municipal.

MR. ROBINSON: I would object to the
question. It's phrased in such a way that suggests
she's entitled to benefits.

THE HEARING OFFICER: Based on the
fact that any determination would not have been made

[

VW O3 b w N

1
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

o

Page 91

fall under that provision of the statute that would
allow her to do that?

A. Idon't believe she's got a request for
substitute teaching. Her position seems to be here
prior time. Prior time is a different type of a
request --

Q. Ifshe were to amend her --

A. --and to do substitute teaching, you need a
certain amount of days within a school year to be
able to procure it, and because she's a state
employee, there is no provision in Title 36 to
purchase substitute time.

Q. Okay. If Mrs. Michaud were to amend her application
to purchase the time that she taught as a substitute
teacher, is that something that the Retirement Board
would consider?

A. I'mean, we'd certainly consider and review, and
we can go through the statutes; but again, I don't
believe there's -- there's not a provision in Title
36, because you're technically a state employee. You
contribute as a state employee. She would have, at
the time, been, like, seven-and-three-quarters, or as
teachers were doing eight-and-a-quarter. So, you're
entitled to a different set of benefits, but we would
certainly review it.
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under Title 16, if that's the line of questioning, I
would sustain the objection. It's just based on
relevance, because I don't believe that's the statute
that's in question, according to Mr. Karpinski's
testimony.

Q. Iapologize if I've asked this already, but you've
used the term limited term employment, and you're
using that sort of synonymously with temporary
employment, correct?

A. Correct.

MR. GAGLIARDI: Can I just confer with
my client for one minute?

THE HEARING OFFICER: We'll go off the
record briefly.

(OFF THE RECORD)

THE HEARING OFFICER: Back on the
record.

Q. Mr. Karpinski, your interpretation of the retirement
laws, is it that full-time substitute teachers are
not eligible to purchase service credit?

A. Full-time substitute teachers, we view it as,
substitute teaching is a provision under Title 16 to
purchase, substitute teaching, and teachers can buy
substitute time,

Q. Okay. Then why isn't Mrs. Michaud -- why doesn't she

W ® 2 AU B W N
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Q. Do you know why Mrs. Michaud contributed during that
first semester of 1977/1978?

A. Idon't, without -- it's not in the
documentation here. I think we made the analysis
based on it being a limited term, but I'm not sure.

Q. Isit-- well, why -- do you have any explanation for
why she would have contributed one semester and not
the second semester?

A. Sometimes there are mistakes. Sometimes an
employer recognizes the issue, and they'll
communicate back to the member, or communicate back
to us, because again, we look at it and say, Why did
you not contribute? And if we see blocks of time,

Why were there sporadic in and outs? And when we see
sporadic stuff, we usually get into, Why were you
contributing? And they'll be a host of reasons,
Again, usually, it could be an error. They could
have been -- it's possible that a person could be in

a position, that you got hired into the position; you
actually got the job. You know, they said, It's

yours. You've got two weeks' paid vacation, ten paid
holidays, the whole nine yards; and then you get to
the end of the school year, or the end of the window.
Generally, in the state, it's fiscal year, and they

may not have enough dollars appropriated. So, it
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1 could be, We love you, but we don't have the money to 1 Q. If Mrs. Michaud was -- if the Retirement Board
2 doso. So, it kind of depends on the issue. 2 considered Mrs. Michaud a temporary employee, but not
3 MR. GAGLIARDI: Okay, no further 3 acasual employee, and you're testifying that the two
4 questions. 4 are the same thing, why isn't the basis for her
5 THE HEARING OFFICER: Any redirect? 5 denial that she's a casual employee?
6 MR. ROBINSON: Only one. Do you have 6 A. Ibelieve the original denial had three
7 the statute that you marked for ID? 7 different descriptions in it. It was kind of the
8 MR. GAGLIARDI: This one? 8 standard.
9 MR. ROBINSON: The statute. 9 Q. Why don't we take a look at --
10 REDIRECT EXAMINATION BY MR. ROBINSON 10 A. That's not the denial letter.
11 Q. Mr. Karpinski, I just want to clarify one very minor 11 Q. What is this?
12 point. Mr. Gagliardi asked you about Subsection 7 of 12 A. That's for the request to buy the time. 1
13 36-8-1, definitions. Do you recall being asked about 13 believe we had a form letter that has --
14 that? 14 MR. ROBINSON: Joint 3.
15 A. Yes. 15 A. Oh, I'm sorry, it's this one.
16 Q. And he was asking you about whether or not 16 Q. Right. So, Joint 3, isn't it true -- don't you agree
17 Ms. Michaud had been denied as a result of her 17 that Joint Exhibit 3 states that the reason she's
18 employment having been casual, and I think you 18 being denied is because she's -- her employment was
19 answered that, No, that wasn't the case, but rather 19 casual?
20 that it was because she had been hired for a 20 A. Yes. But again, here it says, limited
21 temporary period; is that correct? 21 contract, federal grant as considered a casual
22 A. Correct. 22 employment; and the kicker -- the important part is
23 Q. Taking a look at Subsection 7, does that alter your 23 it says, limited term employee, so it's temporary.
24 testimony in any way as to what the basis of the 24  So, I mean, you know, whether we say she's a casual
25 denial is? 25 employee or temporary employee, it's still a limited
Page 94 Page 96
1 A. It says, Casual employee shall mean those 1 term employment. It's not -- either way, it's not
2 persons hired for a temporary period, period of 2 purchasable, I guess, is the bottom line.
3 emergency, Or so it's temporary. 3 Q. Right, but we also have to -- you agree with me you
4 Q. So, if Mrs. Michaud was hired for a temporary period, 4 have to follow the law, right? The Retirement Board
5 would that be the equivalent of being a casual 5 is obligated to interpret the law in its decisions.
6 employee under the statute? 6 The plain language of the statute says that casual
7 A. Under the definition of the statute, yes. 7 employment is the same thing as temporary employment,
8 MR. ROBINSON: I have nothing else. 8 but yet, isn't it true that the Retirement Board is
9 THE HEARING OFFICER: Any recross? 9 basing its decision on this document, Joint
10 RECROSS EXAMINATION BY MR. GAGLIARDI 10 Exhibit 3, that it's casual employment?
11 Q. And if that's the case, then why did the state or the 11 MR. ROBINSON: Objection. You can
12 Retirement Board check off that she wasn't a casual 12 answer, if you understand. I think it's an
13 employee on her application? 13 incomprehensible question.
14 MR. ROBINSON: Objection. 14 A. Again, I think --
15 THE HEARING OFFICER: What's the basis 15 THE HEARING OFFICER: Overruled.
16 of your objection? 16 A. Because the definition of casual employee says,
17 MR. ROBINSON: It wasn't the 17 For a temporary period, she's hired in a temporary
18 Retirement Board. The testimony was that that came 18 position. We said limited. So, you know, either --
19 from the employer, the Department of Administration. 19 I guess we're playing on words. It's still a
20 THE HEARING OFFICER: Was he not 20 temporary period. You don't have the job. It's not
21 then - 21 a full-time, two weeks' paid vacation, ten paid
22 MR. ROBINSON: He just asked why the 22 holidays, you know, the whole nine yards. That
23 Retirement Board -~ 23 doesn't exist.
24 THE HEARING OFFICER: All right, I'll 24 Q. But where does it say that in order to be eligible to
25 sustain that objection; you may rephrase. 25 purchase service credits, you have to be eligible for
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1 vacation and all that? 1 Respondent, Employees Retirement System, that written
2 A. It'san interpretation of what a full-time, 2 post-hearing memoranda will be due on or before
3 regular employee is, and the fact that our 3 30 days after receipt of transcript; and if either
4 interpretation -- the fact that the statute 4 side needs to file a response memo, then that will be
5 identified what's not in that mold, it just says, 5 due within, let's say, 15 days after that period of
6 casual, seasonal, temporary, the only opposite effect 6 time. Would that be sufficient time for both
7 is you're a full-time employee entitled to all the 7 parties?
8 full benefits of a full-time employee, 8 MR. ROBINSON: Yes.
9 MR. GAGLIARDI: Okay, no further 9 MR. GAGLIARDI: Yes.
10 questions. 10 THE HEARING OFFICER: So, we're
11 THE HEARING OFFICER: Redirect? 11 going -- then this matter is -- the hearing is
12 MR. ROBINSON: Nothing. 12 concluded in this matter.
13 THE HEARING OFFICER: All right. Is 13 (HEARING CONCLUDED AT 4:56 P.M.)
14 there anything further, Mr. Robinson, on behalf of 14
15 the Respondent, Employees Retirement System? 15
16 MR. ROBINSON: There is not, Madam 16
17 Hearing Officer. 17
18 THE HEARING OFFICER: So, the 18
19 Respondent, having rested at this time, we'll 19
20  conclude the hearing in the matter of Carol] C. 20
21 Michaud vs. The Employees Retirement System. Upon 21
22 receipt of the transcript, together with the formal 22
23 exhibits, I will review those, along with my notes; 23
24 and I will issue a written decision that will goto 24
25 both parties. 25
Page 98 Page 100
1 MR. ROBINSON: Are we going to have an : C-E-R-T-I-F-I-C-A-T-E
2 opportunity to argue by way of closing memorandum? I, JANINE ANDREWS, do hereby certify that the
3 THE HEARING OFFICER: Yeah, we can > Vakin af the tiad'od i sy Somplets and aceurate,
4 certainly set a schedule to do that. 4 IN WITNESS WHEREOF, I have hereunto set my hand this
5 MR. ROBINSON: I would like to do 5 20th day of August 2014.
6 that. 6
7 THE HEARIN_G OFFICER: Would that be : (?@W )
8 helpful for both sides?
8  MR. GAGLIARDL: Yes. it MY COMMISSION EXhILanY NOVEMBER 5, 2017
10 THE HEARING OFFICER: All right. 1 10
11 wasn't sure -- because you had done pre-hearing 11
12  memos, I didn't know if either side wanted to add 12
13  anything in post-hearing memos. If those would be 13
14 helpful, then we can set a date for submission of 14
15 those. How long would you need? 15
16 MR. GAGLIARDI: 30 days after I get 16
17 the transcript. 17
18 MR. ROBINSON: I would agree. Why 18
19 don't we exchange simultaneously within 30 days, with 19
20 maybe ten days thereafter after replies, if 20
21 necessary. Does that work? 21
22 MR. GAGLIARDI: Sure. 22
23 THE HEARING OFFICER: Fine. Then why 23
24 don't we say upon receipt of the transcript by both 24
25 counsel for the Appellant and counse] for the 25
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EMPLOYEES' RETIREMENT SYSTEM OF RHODE ISLAND PRIOR TIME VERIFICATION
40 Fountain Street, 1* Floor State Feaahlag O Municipality O
, L.

TELEPHONE NUMBER FAX NUMBER

222-4600, %2431

REPORTING AGENCY
Education

3
222-2823 i3

ADDRESS
255 Westminster Street

ADDRESS A
The Shepard Building g

ADDRESS

CiTY i o
Providence . : 02903-3400

EMPLDEF DRI v .
Caror C/Yewaos e

ADD

ADDRESS

CiTY,
N, Spi e Freed

EMPLO-ERCERIFIIA DN

The above employee dd not contribute for the dates: 9/7/1977 to__6/1978 and wishes to purchase this
time towards retirement.

1. Was employment seasonal or casual? O ves & no

2. Did employee work at least 20 hours per week? - X ves O nNo

f employment was not seasonal/casual, and employee worked at least 20 hours per week, state reason employee did not contribute’

Dates Number of Days Worked
{Please bremkdown by school year tor teachersicalendar (Max 180 for teachers/ 260 for Salary
: year for others) others) (actually eamed during this period)
From (mm/dd/ccyy) To (mm/dd/ccyy) '
9/7/1977 12/23/1977 73 $3,798.30
1/1978 6/1978 _ $3,719.50

No paytroll records‘to verify earnings| in 1978

OFERE. S STAlENE T ANL S:ENAT JRE

1 hereby cortify the above Information to be true and correct based tupon our official records.

SIGNATURE DATE OF SIGNATURE (mm/dd/ccyy)
Q:uu\(,, A Yooz 04/21/2005
PRINT NAME ' TM.E
Paula A. Rossi, SPHR Director, Human Resource Development

ERSRI Rev. 11/06/03




STATE OF RHODE ISLAND & PROVIDENCE PLANTATIONS
DEPARTMENT OF EDUCATION

22 Hayes Street

Providence, R.l. 02908 :
(401) 277-2031

FAX (401) 277-6178

[roy Earhart Volice/TDD (401) 277-2031
nmissioner .

June 25, 1991

TO: David Roy
Certification
(1
FROM: Paula RusleJWJ
Personnel

SUBJECT: EggloYment Verification - Carol (Connors) Nichaud

-The purpose of this memo is to verify that the above named
‘individual was employed full time as a Secondary Math Teacher at
the William M. Davies Vocational School during the 1977-78 school

year.

Please feel free to contact me with any questions.

~

PR:ea

DEPARTMENT OF EDUCATION

JUN25 1391

OFFICE OF TEACHER CERTil wATIUN

The Board of Regents does not discriminate on the basls of age, sex, race, religion,
nstlonal orialn. color or handlean in accordance with applicable laws and regulations.
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TITLE 36
Public Officers and Employees

CHAPTER 36-10
Retirement System—Contributions and Benefits

SECTION 36-10-9

§ 36-10-9 Retirement on service allowance — In general. — Retirement of a member on a service
retirement allowance shall be made by the retirement board as follows:

(1) Any member may retire upon his or her written application to the retirement board as of the first
day of the calendar month in which the application was filed; provided, the member was separated
from service prior thereto; and further provided, however, that if separation from service occurs
during the month in which application is filed, the effective date shall be the first day following that
separation from service; and provided further that the member on his or her retirement date attained
the age of sixty (60) and completed at least ten (10) years of contributory service on or before July 1,
2005 or who, regardless of age, has completed twenty-eight (28) years of total service and has
completed at least ten (10) years of contributory service on or before July 1, 2005, and who retire
before October 1, 2009 or are eligible to retire as of September 30, 2009.

S ol A%
(ii) For members who become eligible to retire on or after October 1, 2009 and pI'lOI‘ to July 1, 2012,

benefits are available to members who have attained the age of sixty-two (62) and completed at least
ten (10) years of contributory service. For members in service as of October 1, 2009 who were not
eligible to retire as of September 30, 2009 but become eligible to retire prior to July 1, 2012, the
minimum retirement age of sixty-two (62) will be adjusted downward in proportion to the amount of
service the member has earned as of September 30, 2009. The proportional formula shall work as
follows:

(1) The formula shall determine the first age of retirement eligibility under the laws in effect on
September 30, 2009 which shall then be subtracted from the minimum retirement age of sixty-two
(62).

(2) The formula shall then take the member's total service credit as of September 30, 2009 as the
numerator and the years of service credit determined under (1) as the denominator.

(3) The fraction determined in (2) shall then be multiplied by the age difference determined in (1) to
apply a reduction in years from age sixty-two (62).

(b) Any member, who has not completed at least ten (10) years of contributory service on or before
July 1, 2005, may retire upon his or her written application to the retirement board as of the first day
of the calendar month in which the application was filed; provided, the member was separated from
service prior thereto; and further provided, however, that if separation from service occurs during the
month in which application is filed, the effective date shall be the first day following that separation

http://webserver.rilin.state.ri.us/Statutes/TITLE36/36-10/36-10-9.HTM 5/22/2014
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_ from service; provided, the member or his or her retirement date had attained the age of fifty-nine (59)

and had completed at least twenty-nine (29) years of total service or provided that the member on his
or her retirement date had attained the age of sixty-five (65) and had completed at least ten (10) years

. of contributory service; or provided, that the member on his or her retirement date had attained the
age of fifty-five (55) and had completed twenty (20) years of total service provided, that the
retirement allowance, as determined according to the formula in § 36-10-10 is reduced actuarially for
each month that the age of the member is less than sixty-five (65) years, and who retire before
October 1, 2009 or are eligible to retire as of September 30, 2009.

(ii) For members who become eligible to retire on or after October 1, 2009 and prior to July 1, 2012,
benefits are available to members who have attained the age of sixty-two (62) and completed at least
twenty-nine (29) years of total service or have attained the age of sixty-five (65) and completed at
least ten (10) years of contributory service. For members in service as of October 1, 2009 who were
not eligible to retire as of September 30, 2009 but become eligible to retire prior to July 1, 2012, who
have a minimum retirement age of sixty-two (62), the retirement age will be adjusted downward in
proportion to the amount of service the member has earned as of September 30, 2009. The
proportional formula shall work as follows: : : "

(1) The formula shall determine the first age of retirement eligibility under the laws in effect on
September 30, 2009 which shall then be subtracted from the minimum retirement age of sixty-two
(62).

(2) The formula shall then take the member's total service credit as of September 30, 2009 as the
numerator and the years of service credit determined under (1) as the denominator.

(3) The fraction determined in (2) above shall then be multiplied by the age difference determined
in (1) to apply a reduction in years from age sixty-two (62).

(c) Effective July 1, 2012, the following shall apply to all members not eligible to retire prior to July
1,2012;

(i) A member with contributory service on or after July 1, 2012, shall be eligible to retire upon the
completion of at least five (5) years of contributory service and attainment of the member's Social
Security retirement age.

(ii) For members with five (5) or more years of contributory service as of June 30, 2012, with
contributory service on and after July 1, 2012, who have a retirement age of Social Security
Retirement Age, the retirement age will be adjusted downward in proportion to the amount of service
the member has earned as of June 30, 2012, but in no event shall a member's retirement age under this
subparagraph (ii) be prior to the attainment of age fifty-nine (59) or prior to the member's retirement
age determined under the laws in effect on June 30, 2012. The proportional formula shall work as
follows:

(1) The formula shall determine the first age of retirement eligibility under the laws in effect on
June 30, 2012 which shall then be subtracted from Social Security retirement age;

(2) The formula shall then take the member's total service credit as of June 30, 2012 as the
numerator and the projected service at retirement age in effect on June 30, 2012 as the denominator;

http://webserver.rilin.state.ri.us/Statutes/TITLE3 6/36-10/36-10-9. HTM 5/22/2014
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_ (3) The fraction determined in (2) shall then be multiplied by the age difference determined in (1) to
apply a reduction in years from Social Security retirement age.

. (iii) A member who has completed twenty (20) or more years of total service and who has attained
an age within five (5) years of the eligible retirement age under subparagraphs (c)(i) or (c)(ii) above,
may elect to retire provided that the retirement allowance shall be reduced actuarially for each month
that the age of the member is less than the eligible retirement age under subparagraphs (c)(i) or (c)(ii)
above.

(iv) Notwithstanding any other provisions of section 36-10-9(c), a member who has completed ten
(10) or more years of contributory service as of June 30, 2012, may elect to retire at his or her eligible

retirement date as determined under paragraphs (1)(a) and (1)(b) above provided that a member
making an election under this paragraph shall receive the member's retirement benefit determined and

calculated based on the member's service and average compensation as of June 30, 2012. This
provision shall be interpreted and administered in a manner to protect a member's accrued benefit on

June 30, 2012.

(2) Any faculty employee at a public institution of higher education under the jurisdiction of the '
board of governors for higher education shall not be involuntarily retired upon attaining the age of

seventy (70) years.

(3) Except as specifically provided in § 36-10-9.1, §§ 36-10-12 —36-10-15, and §§ 45-21-19 — 45-
21-22, (I) On or prior to June 30, 2012 no member shall be eligible for pension benefits under this
chapter unless the member shall have been a contributing member of the employee's retirement
system for at least ten (10) years, or (II) For members in active contributory service on or after July 1,
2012, the member shall have been a contributing member of the retirement system for at least five (5)

years.

(ii) Provided, however, a person who has ten (10) years service credit on or before June 16, 1991,
shall be vested.

(iii) Furthermore, any past service credits purchased in accordance with § 36-9-38 shall be counted
towards vesting.

(iv) Any person who becomes a member of the employees' retirement system pursuant to § 45-21-4
shall be considered a contributing member for the purpose of chapter 21 of title 45 and this chapter.

(v) Notwithstanding any other provision of law, no more than five (5) years of service credit may be
purchased by a member of the system. The five (5) year limit shall not apply to any purchases made
prior to January 1, 1995. A member who has purchased more than five (5) years of service credits
before January 1, 1995, shall be permitted to apply those purchases towards the member's service
retirement. However, no further purchase will be permitted. Repayment in accordance with applicable
law and regulation of any contribution previously withdrawn from the system shall not be deemed a
purchase of service credit.

(vi) Notwithstanding any other provision of law, effective July 1, 2012, except for purchases under
§§ 16-16-7.1, 36-5-3, 36-9-31, 36-10-10.4, and 45-21-53, (A) For service purchases for time periods
prior to a member's initial date of hire, the purchase must be made within three (3) years of the
member's initial date of hire, (B) For service purchases for time periods for official periods of leave as
authorized by law, the purchase must be made within three (3) years of the time the official leave was

http://webserver.rilin.state.ri.us/Statutes/TITLE36/36-10/36-10-9.HTM 5/22/2014
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concluded by the member. Notwithstanding the preceding sentence, service purchases from time
"periods prior to June 30, 2012 may be made on or prior to June 30, 2015.

(4) No member of the employees' retirement system shall be permitted to purchase service credits
for casual, seasonal, or temporary employment, or emergency appointment, for employmeqt as a page,
in the general assembly, or for employment at any state college or university while the employee is a'
student or graduate assistant of the college or university.

(6) A member who seeks to purchase or receive service credit in this retirement system shall have
the affirmative duty to disclose to the retirement board whether or not he or she is a vested member in
any other retirement system and/or is receiving a pension, retirement allowance, or any annual
payment for life. The retirement board shall have the right to investigate as to whether or not the
member has utilized the same time of service for credit in any other retirement system. The member

(7) A member who fails to cooperate with the retirement board shall not have the time of service
counted toward total service credit until such time as the member cooperates with the retirement
board and until such time as the retirement board determines the validity of the service credit.

(8) A member who knowingly makes a false statement to the retirement board regarding service
time or credit shall not be entitled to a retirement allowance and is entitled only to the return of his or
her contributions without interest.

History of Section.
(P.L. 1936, ch. 2334, § 9; G.L. 1938, ch. 18, § 9; P.L. 1942, ch. 1256, § 1, P.L. 1947, ch. 1971, §7;

http://webserver.rilin.state.ri.us/ Statutes/TITLE36/36-10/36-10-9.HTM 5/22/2014
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© STATE OF RMODE ISLAND AND PROVIDENCE PLANTATIONS
EMPLOYEES' RETIREMENT SYSTEM OF THE
' STATE: OF RHODE ISLAND .

'APPLICATION FOR REFUND REFIREMENT CONTRIBUTIONS

1f -you. wish to withdraw your retirement contiibutions from the vetireiment system you must fill out this
ink ‘and :ha cknowledged before.a Notary Public, and return it to the retirement office. Refunds
y 1 thirly days after. the last payroll bearing your name has been cleared through all

23

nember of the “retivement system, do ‘hereby make application for the réturn of
tanding. to my credit in, the:retivement fund, and wish to have my check mailed

e EE L ‘
. Social- Security Ne. ~ '

. S ;
CITY/STATE M::szm/l A

A { AR R s
3 be forwarded Ly the posi office, you muit submit a change of addvess in
e retirement office if you move belore you receive your refund check.
In making this application, 1 declare that I am eiititled 1o such refund under the provisions of the
: general laws, as:amended, governing the operations of the Employees Retirement Sysiem: of the Siate of
Rhode Island, due to the fact that T am terminating o will terminate iny service by o i

[J RESIGNATION (] j_)ls'.\uss,\L [ NELIGIBLE . [] CONTRIBUTIONS TAKEN IN ERROR

| @OTHER (exphainy .. T&mPeRag ). . FasiTieal. ..
] STATE EMPLOYEE . 'B'TEACHER O MUNICIPAL EMPLOYEE

Dclai.élAgen‘éyi'/Sclix ! Wnt.DAnfs_.Ku;a‘r,o ,;3, Loz, S

Date of Tc}rvn’nimjndix" /3/5‘3/77 sem e Didte of Jast PAYTON oo o

. In cousideration of the amount payable to mec uniler said laws, as a refund, the receipt of which is
hereby acknowledged, I do hereby waive for mysell and my heirs any vight or benefit in the: Employees
"Retirément System of the State of Rhode Island. 1 hereliy represent that I have no other claims against the
reivement system and that acceptance of said rcfund shall operate as a release of any claims which 1 may
have ‘aga;n;t said system-of all kinds and character whaisoever, under all provisions of said General Laws,
as amended. : .

free Wwill and aceord.

. o ,.'.ﬂ : : e I
e ///1;47‘; } i e,

" 1ifurther déclare that 1 have read and understand this application, and am signing the same of my own

< E (Signature af Applicany ;

State of ﬁh‘:bi‘ : _Z'?mm e

o On the /\fﬁ‘
© o applidant, 10 me perse
. instrument, and-hé (of
Cantained herein were tr

o ‘
e COUNLY O e D R G e e

y.of .. ”/M’r—’}ﬂ/}z‘.@ . 19 7%, appenred before me ‘the abovenamed
1ly kndivi and known (o be the iridividoal described in and whao esceuted the foregoing

‘duly acknowledges to-me that Ire (or she) executed the same and that the statements
to the best of his (or her) ' knowledge and belief. : .

;il)ﬁ Caimission q:i:pir:s,:«ju? o "‘ (#g. .

-t ':./.«f’? 3
Mi’?;é«';‘,&_.{i_}s\
(Notary Pullic) :




North Smit.h!el!,!l !896

June 28, 2012

ERSRI
50 Service Avenue
Warwick, RI 02886

Dear Mr Kapinski:

I am requesting an appeal of your ERSRI letter dated April 14, 2008. I am enclosing
copies of legal documents that I feel justify a reversal of the prior decision. Firstis -
the prior time verification letter that clearly states employment was not seasonal or
casual. Second is a letter from Department of Education Personnel Department to
the Certification Department stating I was employed full time as a Secondary
Mathematics Teacher at William M. Davies Vocational School during the 1977-78
school year. Third are copies of my pay stubs for the 77-78 school year. The first half
of the year when I was replacing a teacher on sabbatical, I contributed to the
pension system. The second half of the year when 1 was a remedial math teacher, no
contributions were deducted. Finally I am including my W 2 Form for 1978,

With the three major changes to the pension system in the last seven.years, H feel I+
can ill afford to lose a legitimate year of employment. ] would appreciate your

prompt attention to this matter, Please feel free to contact me if you needgny- .. - %
further clarification.

Sincerely,

(rst 0 Meheant

barol C. Michaud
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October 14, 2013

Mr, Frank Kapinski

Executive Director

Employees’ Retirement System of RI

50 Service Avenue

Warwick, RI 02886

RE: Appeal of Denial to Purchase Service Credit
Dear Mr. Kapinski:

[ am writing to respeétively request an appeal of your denial, dated December 19,
2012, of my request to purchase credit while employed by Davies Vocational School
during the 1977-1978 school year. As such, I am requesting a full hearing.

Respectfully yours,

Carol C. Michaud

North Smithfield, RI 02896
home




Employees’ Retirement System
= - of Rhode Island

ERSRI Board: November 13, 2013

Gina M. Raimondo
General Treasurer

Chatr Carol C. Michaud
William B, Finelli
Vice Chair N, Smithfield, RT 02896

Gary R. Alger
"™ "% RE: Request for a Hearing — Carol C. Michaud

Daniel L. Beardsley
Frank R. Benell, Jr. D ear Ms. Michaud:

Roger P. Boudreau In accordance with Rhode Island General Laws §36-8-3 and the Rules of Practice and Procedures

Michael R. Boyce fOF Hearings, your request for a hearing has been assigned to:

M. Carl Heintzelman HE ARING OFFICER: Teresa M. Rusbino, Esq.
Richard A, Licht .. Phone: (4Q1) 464-4000

John P. Maguire 1 OCATION: Employees’ Retirement System of Rhode Island
John J. Meehan %3 Ser_vilfe 1{‘1“(1)2;;?6’ 2" Floor
' arwick,

Thomas A. Mullaney '
Claire M. Newell Y OU should contact the hearing officer to arrange a mutually convenient time to hold the hearing.

Louis M. Prata An applicant may represent him/her self at this Hearing, or the case may be presented by a lawyer.
Jean Rondeau  Consistent with Rhode Island General Law §11-27-2, entitled “Practice of law” defined, any person
accompanying the applicant who is not a lawyer cannot present the applicant’s case to the Hearing

.. Officer. '
Frank J. Karpinski

E ive Dir ’ . .
ecultve Birector Should you have any additional questions, please do not hesitate to contact me at (401) 462-7608.

Sincerely, o :

/WW“’— 47"”/”7}1/&

Roxanne Donoyan
Assistant to the Executive Director

cc: Teresa M. Rusbino, Esq.
Michael P. Robinson, Esq.

50 Service Avenue, Warwick, Rl 02886-1021 (401)462-7600 Fax: (401)462-7691
E-Mail: ersri@ersri.org Web Site: www.ersyi.org



LAW- OFFICE or Mark P, Gagriarpi, LLC

August 4, 2014

Teresa M. Rusbino, Esq.
P.O. Box 8767
Cranston, RI 02920-0767

Re: Carol C. Michaud v. Employees’ Retirement System of Rhode Island;
Hearing Scheduled for August 12, 2014

Dear Hearing Officer Rusbino:

Carol Michaud, by and through her attorney, hereby submits this Pre-Heating
Memorandum of Law in connection with the hearing scheduled for August 12, 2014.

FACTUAL BACKGROUND

Carol Michaud (“Mrs. Michaud”) has been employed as a guidance counselor
for nineteen (19) years, most recently as Director of Guidance for Lincoln High
School. The State of Rhode Island (the “State”) employed Mis. Michaud as a school
teacher at the William M. Davies Vocational School (the “Davies School”) for two (2)
years, for the 1977-78 academic year and the 1987-88 academic year.

Prior to the commencement of 1977-78 Academic School Year, Mrs. Michaud
leatned that a teaching position would become vacant at the Davies School for the
upcoming school year. The vacancy was the result of a Davies School teacher named
Barry Couto taking a sabbatical for the upcoming year. When Mits. Michaud learned
that Mt. Couto’s sabbatical would create a vacancy for the upcoming year, she
expressed an interest in the vacant position to Notman Ikener, the Davies School
Principal. Mr. Tkener agreed to hire Mrs. Michaud to replace M. Couto on the
condition that she first teach a summer class at the Davies School to his satisfaction.
Mis. Michaud’s performance as a teacher that summer met Principal Tkener’s
expectations, so he hired her as Mz. Couto’s replacement for the upcoming school
year.

Mis. Michaud replaced Mr. Couto as a Secondary Match Teacher for the first
semester of the 1977-78 Academic School Year. M. Couto returned to the Davies
School for the second semester and resumed his duties as Secondary Match T eacher.




During the second semester, Mrs. Michaud worked as a Math Specialist for students
who wete struggling with the subject. The State contributed to Mrs. Michaud’s
retirement pension for the first semester of the 1977-78 school year, but not for the
second semester as evidence by her 1978 W-2s and paystubs, attached hereto as
Exhibit “A.”

Mzs. Michaud took a refund of the amount contributed to her pension fund,
which she later attempted to repurchase in 2005. application to putchase service
credits was denied on the grounds that she is ineligible to purchase service credits
because her employment duting the relevant time period was on a “temporary, limited
Or emergency position.”

, Mrs. Michaud filed a timely appeal of the denial of her application to purchase
service credits. '

THE LAw

ERSRI provides retirement benefits for those employed as teachers.” Clearly,
Mrs. Michaud’s employment during the relevant time period meets the definition of
“Teacher” within the meaning of the statute.> Rhode Island law also allows eligible

' RI Gen. Laws § 36-9-20(a) provides:

Any state employee who shall have rendered service as a teacher as defined
under the provisions of chapters 16 and 17 of title 16 shall be entitled to credit for
that service for the various purposes of this system, provided the member shall have
been a contributing member of this system for that period. Any state employee who
shall have been a contrbuting member of the municipal system as defined under the
provisions of chapter 21 of title 45 shall be given credit for that service for the
various purposes of this system, provided the member's contributions are transferred
to this system.

R.IL Gen. Laws § 36-9-20(a).
* R.I Gen. Laws § 16-16-1(12) defines “Teacher” as:

a person required to hold a certificate of qualification issued by or under the
authority of the board of regents for elementary and secondary education and who is
engaged in teaching as his or her principal occupation and is regularly employed as a
teacher in the public schools of any city or town in the state, or any formalized,
commissioner approved, cooperative service arrangement. The term includes a
person employed as a teacher, supervisor, principal, assistant principal,
superintendent, or assistant superintendent of schools, director, assistant director,
coordinator, consultant, dean, assistant dean, educational administrator, nurse
teacher, and attendance officer or any person who has worked in the field of
education or is working in the field of education that holds a teaching or

-2~



members to purchase service credits.” Nonetheless, the eligibility for purchasing
service credits is not absolute. R.I. Gen. Laws § 36-10-9(4) provides:

No member of the employees' retirement system shall be permitted to

purchase service credits for casual, seasonal, or temporaty employment,

or emergency appointment, for employment as a page in the general

assembly, or for employment at any state college or university while the

employee is a student or graduate assistant of the college or university.
R.1. Gen. Laws § 36-10-9(4).

“Employee” is defined as any officer or employee of the state of Rhode Island
whose business time is devoted exclusively to the services of the state, but shall not
include one whose duties are of a casual or seasonal nature. R.I. Gen. Laws § 36-8-
1(9)

“Casual employee” is defined as those persons hired for a temporary period, a
petiod of emergency or an occasional period. R.I. Gen. Laws § 36-8-1(7).

The Court must begin its analysis by examining “the plain and ordinary
meaning of the [ordinance] language” at issue. Henderson v. Henderson, 818 A.2d
669, 673 (R.I. 2003). “When the language of a[n] [ordinance] is unambiguous and
exptesses a clear and sensible meaning, there is no room for statutory construction of
extension, and [the court] must give the words of the statute their plain and obvious
meaning . . . . Such meaning is presumed to be the one intended by the [City Council],
and the [ordinance] must be applied literally.” McGuirl v. Anjou Intern. Co., 713 A.2d
194, 197 (R.1. 1998) (quoting Wayne Distributing Co. v. R.I. Comm’n for Human
Rights, 673 A.2d 457, 460 (R.1. 1996)). “However . .. when the language of a statute is
not susceptible to literal interpretation, it is ambiguous, and [the court] must look to
give meaning to the intent of the [legislative body].” New Lng. Dev., LLC v, Berg,
913 A.2d 363, 371 (R.I. 2007) (citing Retirement Board of Employees Retirement
System of State v. DiPrete, 845 A.2d 270, 279 (R.1. 2004)). It is well-settled that “[A]

administrative certificate. In determining the number of days served by a teacher the
total number of days served in any public school of any city or town in the state may
be combined for any one school year. The term also includes a school business
administrator whether or not the administrator holds a teaching or administrative
certificate, and also includes occupational therapists and physical therapists licensed
by the department of health and employed by a school committee in the state, or by
any formalized, commissioner approved, cooperative setvice arrangement.
R.I. Gen. Laws § 16-16-1(12).
3 RI Gen.Laws § § 36-10-9 (3)(v) (“Notwithstanding any other provision of law, no more than
five (5) years of service credit may be purchased by a member of the system. The five (5) year limit
shall not apply to any purchases made prior to January 1, 1995.7).

3-



statute is ambiguous when it is capable of being understood by reasonably well-
informed persons in two or more senses.” See Sutherland, Statutes and Statutory
Construction § 46.04, at 145-146 (N. Singer 6™ ed. 2000).

Moreover, it is an elementary rule of construction that effect must be given, if
possible, to every word, clause and sentence of a statute. See Merciol v. New England
Tel & Tel. Co., 290 A.2d 907 (R.I. 1972); see also Rhode Island Chamber of
Commerce v. Hacketr, 411 A.2d 300, 303 (R.I. 1980) (“In construing a statute, [a]
court must give effect to all parts of the statute, if reasonably possible, in keeping with
its declared purpose.”) A statute should be interpreted so that effect is given to all its
provisions, so that no part will be inoperative, superfluous, or insignificant. See
Brennan v. Kirby, 529 A.2d 633, 637 (R.I. 1987) (holding that “a statute or enactment
.may not be construed in a way . . . if at all possible, to render sentences, clauses, or
words surplusage”). '

ARGUMENT

1. DURING THE TIME PERIOD THAT MRS. MICHAUD WORKED AS A
TEACHER, THE STATE EMPLOYED HER ON A FULL-TIME, REGULAR
BASIS — NOT ON A CASUAL, SEASONAL, TEMPORARY BAsIS OR
EMERGENCY APPOINTMENT-— AND, THEREFORE, IT WOULD BE
CLEARLY ERRONEOUS IN VIEW OF THE RELIABLE, PROBATIVE, AND
SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD FOR ERSRI TO
DENY HER APPLICATION TO PURCHASE SERVICE CREDITS.

At the hearing in this matter, Mrs. Michaud will testify that she was hired as a
full-time, regularly-employed teacher to replace Mr. Couto for an entire school year,

the 1977-78 Academic School Year. Mrs. Michaud taught class for full days, five days

per week for both semesters.
A.  MRs. MICHAUD’S EMPLOYMENT WAS NOT CASUAL.

R.I. Gen. Laws § 36-8-1(7) defines “[c]asual employee” as “those persons hired
for a temporary period, a period of emergency or an occasional period.” Mis.
Michaud was employed for a full academic year over two semesters. Thus, it would be
clearly erroneous in view of the reliable, probative, and substantial evidence on the
whole record for ERSRI to deny her application to purchase service credits.

4



B. MRS. MICHAUD’S EMPLOYMENT WAS NOT SEASONAL.

Mrs. Michaud will testify that she was employed for two full semesters and four
seasons (i.e., Fall, Winter, Spring, and Summer). The plain meaning of “seasonal” is:
“pertaining to, dependent on, or accompanying the seasons of the year or some
particular season; petiodical: seasonal work.* Thus, it would be clearly erroneous in
view of the reliable, probative, and substantial evidence on the whole record for
ERSRI to deny her application to purchase service credits.

C. MRS. MICHAUD’S EMPLOYMENT WAS NOT TEMPORARY.

In D’Ambra v. N. Providence Sch. Comm., the Rhode Island Supreme Court
interpreted the term “regularly employed™ as it pertained to a per diem substitute
teacher who was seeking, inter alia, service credits for the 1979 to 1983 school yeats.
601 A.2d 1370, 1374 (R.1. 1992). D’Ambra worked for North Providence School
Department as a per diem substitute teacher. The Town hired D’Ambra for the 1979-
80 school year as a part-time English-as-a-second language (ESL) tutor. During the
school years from 1979 to 1983, D’Ambra provided in-school tutoring to students
deemed to be in need of ESL tutoting by the special-education department. The total
number of hours worked by respondent was determined by the number of students
assigned to her for ESL tutoring. D’Ambra was not paid pursuant to the contract with
the teacher’s union in effect at the time; rather she was compensated at an houtly rate.
In 1984 D’Ambra obtained appointment as a full-time permanent teacher, at which
time she was placed on the second step of the contractual salary scale.

When D’Ambra discovered that she did not receive the appropriate pay grade
or service credits for the years 1979 to 1983, she sought relief from the commissioner.
The commissioner found that D’Ambzra was a regularly employed teacher during the
1979 to 1983 school years and, therefore, was entitled to be placed on the fourth
salary step and credited for her services during that period. The Town appealed and
the matter was taken up by the Rhode Island Supreme Court.

In its decision, the Court held that full-time employment is not necessary for an
employee to be considered “regulatly employed” within the meaning of the statute. Id.
at 1374. The Court also held that substitute teachers are considered “regularly
employed” when “he or she work[ed] three-quarters of the number of days duting the
school year.” Id. at 1375. Itis noteworthy that at the time of )’ Ambra’s employment
the statute that defined “Teacher,” R.1. Gen. Laws § 16-16-1(2) provided:

.com/browse/seasonal?s=t (last visited August 1,

* Dictionary.com at
2014).

.5-



Teacher shall mean a person required to hold a certificate of
qualification . . . who is engaged in teaching as his or her principal
occupation and is regulatly employed as a teacher in the public schools . .
. - The term [teacher] shall include a person employed as a teacher . . . or
any person . . . wotking in the field of education that holds a teaching . . .
certificate and an; stitu v ing a schoo C at

least three-quarters (3/4) of the number of days that the public schools
are required by law to be in session during the year. (emphasis added).®

Here, Mrs. Michaud worked every single day during the school year and,
therefore, she meets the definition of regularly-employed under the D’Ambra
decision. Therefore, if a per diem substitute who works three-quarters (3/4) of the
total school days is regulatly-employed within the meaning of the statute, and Mzs.
Michaud worked one hundred percent (100%) of the school days, then it logically
follows that she was regularly-employed during the relevant time period and could not
have been temporarily employed.

Thus, it would be clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record for ERSRI to deny her application to
purchase service credits.

¥ In 2011, the General Assembly modified this definition. The statute currently defines teacher as:

a person required to hold a certificate of qualification issued by or under the
authority of the board of regents for elementary and secondary education and who is
engaged in teaching as his or her principal occupation and is regulatly employed as a
teacher in the public schools of any city or town in the state, or any formalized,
commissioner approved, cooperative service arrangement. The term includes a
person employed as a teacher, supervisor, principal, assistant principal,
superintendent, or assistant supenntendent of schools, director, assistant director,
coordinator, consultant, dean, assistant dean, educational administrator, nurse
teacher, and attendance officer or any person who has worked in the field of
education or is working in the field of education that holds a teaching or
administrative certificate. In determining the number of days served by a teacher the
total number of days setved in any public school of any city or town in the state may
be combined for any one school year. The term also includes a school business
administrator whether or not the administrator holds a teaching or administrative
certificate, and also includes occupational thetapists and physical therapists licensed
by the department of health and employed by a school committee in the state, or by
any formalized, commissioner approved, cooperative service arrangement.
R.I Gen. Laws § 16-16-1(12) -



D. MRS. MICHAUD’S EMPLOYMENT WAS NOT THE RESULT OF AN
“EMERGENCY APPOINTMENT.”

Mts. Michaud’s employment was not the result of an “emergency
appointment” because it was planned far in advance and conditional upon her
satisfactory performance over the summer. The Davies School knew well in advance
of the 1977-78 Academic School year that it would need a replacement for Mr. Couto,
and it made the approptiate atrangement by hiring Mrs. Michaud. Had Mt. Couto
been terminated or voluntarily separated his employment instead of taken a sabbatical,
it would not change the circumstances or Mts. Michaud’s eligibility to purchase
service credits. Mrs. Michaud still would have been regulatly-employed for only one

year.

Thus, it would be clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record for ERSRI to deny her application to

purchase service credits.

Very truly yours,

—0.
,W
Matk P=Gagliardi

Counsel to Carol Michaud
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May 15, 2014

Teresa M. Rusbino, Esq.
P.O.Box 8767
Cranston, RI 02920-0767

Re: Carol C. Michaud vs. Employees’ Retirement System
Dear Hearing Officer Rusbino:

Thank you for your email dated April 8, 2014 with respect to the above-referenced
matter, and please allow this to confirm my understanding that this matter has been scheduled for
a hearing on Thursday, May 22, 2014 at 2:00 p.m. at the office of the Employees’ Retirement
System of the State of Rhode Island (the “Retirement System™), 50 Service Avenue, Warwick,
RI. Please also allow this correspondence to outline the position of the Retirement System with
regard to Ms. Michaud’s assertion that she is entitled to purchase service credit for time she was
employed by Davies Vocational School during the 1977-1978 school year.

In the period between September 7, 1977 and December 23, 1977, Ms. Michaud’s
employment was characterized by her employer as an “emergency appointment” or “limited
employment.” Ms. Michaud sought and received a refund of her contributions deducted from
her pay during that period in 1979. Pay records for the period from J anuary through July 1978
indicate that Ms. Michaud’s compensation varied from pay period to pay period and that no
deductions for retirement were made from her compensation. Ms. Michaud’s W-2 form for 1978
indicates that she was not covered by a pension plan. Each of Ms. Michaud’s pay stubs from
1978 indicates that nothing was deducted for retirement. Ms. Michaud has produced no evidence
to show that her employment in 1978 was anything other than temporary or limited in nature.
Accordingly, she has not shown an entitlement to purchase service credit for that service.

It is the position of the Retirement System that Ms. Michaud’s request to purchase
service credit for time she worked as a math teacher at Davies Vocational School during the
1977-1978 school year is explicitly forbidden by R.L.G.L. § 36-10-9(4) which states:

1080 Main Street
Pawtucket, Rhode Island 02860
p 401.272.1400 {401.272.1403

www.shylawfirm.com




(4) No member of the employees' retirement system shall be permitted to
purchase service credits for casual, seasonal, or temporary employment, or
emergency appointment, for employment as a page in the general
assembly, or for employment at any state college or university while the
employee is a student or graduate assistant of the college or university.

The documentation related to Ms. Michaud’s employment in 1977 clearly indicates that it
was either in the form of an emergency or limited appointment. There is no evidence to provide
any indication that her employment during 1978 was of a different character, or would otherwise
qualify her to be eligible to purchase the time.

Additionally, the “Prior Time Verification” form completed by the Department of
Education indicates that no payroll records exist to verify earnings in 1978. Moreover, the form
indicates that Ms. Michaud earned $3,798.30 for the four month period from September 7, 1977
to December 23, 1977, but slightly less, $3,719.30, for the six month period from January 1978
to June 1978. Fewer earnings for a longer period of time would appear to be inconsistent with
regular full time employment as an employee of the State of Rhode Island.

As you know, the Retirement System’s interpretation of the statutes it is entrusted with
administering is entitled to substantial deference, even if the agency’s interpretation is not the
only permissible interpretation that could be applied. Lyman v. Employee's Retirement Sys., 693
A.2d 1030, 1031 (R.I. 1997). The Rhode Island Supreme Court has consistently held that an
administrative agency will be accorded great deference in interpreting a statute whose
administration and enforcement have been entrusted to the agency. Town of Richmond v. R.I.
Dep’t of Envil. Mgmt., 941 A.2d 151, 157 (R.I. 2008).

In Chapter 8 of Title 36, the Legislature vested “the general administration and the
responsibility for the proper operation of the retirement system” of Rhode Island in the
Retirement Board. R.LGL. §36-8-3. The Retirement Board has been endowed by the Legislature
with a broad grant of authority over the state retirement system. See Iselin v. Ret. Bd. of the
Emples. Ret. Sys., R.IL Super. LEXIS 75, aff"d at 943 A.2d 1045 (R.I. 2008), quoting Perotti v.
Solomon, 657 A.2d 1045, 1047-48 (R.1. 1995). “The retirement board [] possesses the power to
‘establish rules and regulations’ for the administration and transaction of the retirement system
and may ‘perform other such functions as are required’ for the administration of the retirement
system.” Perotti, 657 A.2d at 1048, quoting R.1.G.L. § 36-8-3. The Retirement System
routinely interprets the statutes it has been entrusted with administering, and has endeavored to
administer the disability statutes consistently with one another and with the intent of the General
Assembly, as required by law.

In fulfilling the responsibilities of its legislative grant, the Retirement System has
concluded that, consistent with the foregoing statutory language, the provisions of R.I. Gen.
Laws § 36-10-9 apply to Ms. Michaud and as such do not permit her to purchase service credit
for time worked in a temporary, limited or emergency position.

www.shslawfirm.com



I look forward to presenting this position to you in person on May 22, 2014. Please do
not hesitate to contact me should you have any questions or concerns prior to that time. Kindest
regards.

Very truly yours, /\

; \ -
L Y -
TR oL / /SV

Michael P. Robinson

cc:  Carol C. Michaud
Frank J. Karpinski, Executive Director
Gayle Mambro-Martin, Esq.

www.shslawfirm.com



5 Employees Retirement System of Rhode Island
40 Fountain Street

Providence, RI 02903-1854
Telephone: (401) 222-2203 FAX: (401) 222-2430

April 14, 2008

Dear Ms Michaud: SSN

Regarding your request to purchase Prior (9/7/77-6/78) time for credit in the Employees Retirement
System: :

O Retirement law states Leave credit may be purchased based on the following: “provided the
employee returns to service for at least one year upon completion of the leave.” You terminated
at the conclusion of your leave and are ineligible to purchase this time.

Your employer has indicated this time was not an Official Leave,

Four years is the maximum amount of Substitute Teaching time that can be purchased.

IZ:\EIEI

Limited, contract or federal grant employment is considered “casual” employment and is not
eligible to be purchased based on presiding retirement law.

Retirement laws states Layoff credit may be purchased based on the following: “provided the
. employee did not withdraw his or her retirement contributions while on layoff.” You withdrew
your contributions and are ineligible to purchase this time.

a

O State employees are govemed by Title 36 of the Rhode Island General Laws which has no
provisions for the purchase of Substitute Teaching credits; therefore you will not be receiving an
invoice for the attached request.

m Please complete the enclosed Membership Application so that we can complete the purchase
process.
| You were billed for only those school years that you taught a minimum of 45 days.

By law you must be an active contributing member to purchase any time.
You must complete one year of service from the date of your returs to purchase a withdrawal.

a You must complete one year of service from the date of your return to purchase a leave.

Sincerely, = Tt

L urroees

Employees Retirement System of Rhode Island =




’ Employees’ Retirement System
of Rhode Island

ERSRI Board:

Gina M. Raimondo
General Treasurer
Chair

William B. Finelli
Vice Chair

Gary R. Alger
Daniel L. Beardsley
Frank R. Benell, Ir.
Roger P. Boudreau
Michael R. Boyce
M. Carl Heintzelman
Richard A. Licht
John P. Maguire
John J. Meehan
Thomas A. Mullaney
Claire M. Newell
Louis M. Prata

Jean Rondeau

Frank J. Karpinski
Executive Director

December 19, 2012

Carol Michaud

North Smithfield, RI 02896
Dear Ms. Michaud:

I am writing in response to your letter dated June 28, 2012 in which you

 state that you are providing the Employees Retirement System of Rhode

Island (ERSRI) with copies of legal documents that you feel justify a
reversal of the prior decision.

In 2005 you requested to purchase service credit for time you were
employed by the Rhode Island Department of Education and Davies
Vocational School, from January 1978 through June 1978 and did not
contribute to ERSRI. You have indicated that you were a math teacher
funded through grant programs from January 1978-June 1978. In 2008
ERSRI responded to your request in a letter indicating that limited,
contract or federal grant employment is considered casual employment
and is not eligible to be purchased based on presiding retirement law.

ERSRI conducted a review of the information you recently provided and
information which is contained in your file maintained by ERSRI.

The information reveals that you are a state employee who contributed to
ERSRI from September 1977 through December 1977 even though your
employer indicated you were in a “limited position” for that time period.
Your “history file” provided by the State of Rhode Island Department of
Administration indicates that you were hired as an “emergency
appointment” in September 1977 then you were transferred to a “limited
appointment” which ended in December 1977. The law does not allow
membership in ERSRI for employment of a casual nature nor did it at the
time of your employment in 1977. You took a refund of the contributions
you paid during that time, and in 2005 ERSRI inadvertently allowed you
to repurchase the refund.

From January 1978 — June 1978, there is no dispute that you worked for
Davies Vocational School, and despite the fact that the employer authored
a memo in 1991 which purported to verify that you were employed full
time, ERSRI has not been provided with an explanation and
documentation from your employer as to why no contributions were paid

50 Service Avenue 2™ Floor, Warwick, Rl 02886-1021 (401) 462-7600 Fax: (401) 462-7691

E-Mail: ersri@ersri.org Web Site: www.ersri.org



December 19, 2012

during that time. The employer did however indicate on the Prior Timer
Verification form that there are “no payroll records to verify her earnings
in 1978.” Although you have provided payroll stubs for that time period,
those payroll stubs are not conclusive evidence that-youswere a:perpganent
employee who was regularly employed by the State of Rhode Island.

The data and circumstance of your time from 1978 appear to indicate your
service was inconsistent with that of a full time employee. We will be
happy to consider any additional information which can be provided by
your employer to clarify the status of your employment during the
requested time.

Sincergly, ' 4 ?

Frank J. Karpinski
Executive Director

50 Service Avenue 2™ Floor, Warwick, Rl 02886-1021 (401) 462-7600 Fax: (401) 462-7691
: E-Mail: ersri@ersri.org Web Site: WWW.ersri.org



Employees’ Retirement System
=== of Rhode Island

November 13, 2013

ERSRI Board:
Carol C. Michaud

Gina M. Raimondo “
General Treasurer .
Chair North Stmthﬁeld, RI 02896

William B. Finelli )
Vice Chair Dear Ms. Michaud:

Gary R. Alger We are writing in response to your letter of October 14, 2013 in which you
Daniel L. Beardsley request an appeal of the denial of your request to purchase service credit for
Frank R. Benell, Jr. time you were employed by Davies Vocational School during the 1977-1978
Roger P. Boudreau school year.

Michael R. Boyce In our letter to you dated December 19, 2012, the Employeess Retirement

M. Carl Heintzelman System of Rhode Island (ERSRI) addressed your purchase request and, in
error, indicated that you had purchased the time from September 1977
through December 1977. A review of your file indicates that you did not
John P. Maguire purchase service credit for that period. SERY S

John J. Mechan

Richard A. Licht

As we have not teceived any additional information from you or your

Thomas A Mullaney employer regarding the status of your employment during the 1977-1978

Claire M. Newell school year, our decision remains as stated in out letter of December 19, 2012.
Louis M. Prata ' S S ' '
This letter constitutes official notification of an administrative denial.
Jean Rondeau Pursuant to Regulation No. 4, Rules of Practice and Procedure for Hearings
of the Employees’ Retirement System of Rhode Istand, Section 3.00, any
Frank J. Karpinski member aggrieved by an administrative action may request a heating before

Executive Director . A ~ .
the Retirement Board. Uporn such request, the matter will be deemed a

contested case. Such request shall be in writing and shall be sent to the |
Retirement Board, 50 Service Avenue, 20d Floor, Warwick, RI 02886, 4
Attention: Frank J. Karpinski, Executive Director, within 60 days of date of
the letter from the Executive Director of Assistant Executive Director
consttuting a formal administrative denial. A request for hearing shall be
signed by the member and shall contain the name of the member; date and
nature of decision to be contested; a clear statement of the objection to the
decision which must include the reasons the member feels he or she is entitled
to relief; and a concise statement of the relief sought. Failure to strictly
comply with the procedures outlined above shall be grounds to deny a request
for a hearing. [ R B

50 Service Avenue, Warwick, Rl 02886-1021 (401)462-7600 Fax: (401)462-7691
E-Mail: ersri@ersri.org Web Site: www.ersri.org



Michaud
November 13, 2013
Page 2 of 2

Attached please find correspondence providing you with information
regatding assignment to a hearing officer.

o
AN

Executive Director

Enclosure: Regulation 4

50 Service Avenue, Warwick, Rl 02886-1021 (401)462-7600 Fax: (401)462-7691
E-Mail: ersri@ersri.org Web Site: www.ersri.org
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ERSRI Board:
Gina M. Raimondo
General Treasurer

Chair

William B. Finelli
Vice Chair

Gary R. Alger
Daniel L. Beardsiey
Frank R. Benell, Jr.

Roger P. Boudreau
Michael R. Boyce
M. Carl Heintzelman
Richard A. Licht

John P. Maguire

John J. Meehan’

Thomas A. Mullaney
Claire M. Newell
Louis M. Prata

Jean Rondeau

Frank J. Karpinski
Executive Director

Employees’ Retirement System
of Rhode Island

November 13,2013

Carol C. Michaud
N. Smithfield, RI 02896

RE: Request for a Hearing — Carol C. Michaud

‘Dear Ms. Michaud:

In accordance with Rhode Island General Laws §36-8-3 and the Rules of Practice and Procedures
for Hearings, your request for a hearing has been assigned to:

H_EARING OFFICER: Teresa M. Rusbino, Esq.
. Phone: (401) 464-4000

LOCATION: Employees’ Retiremer(tit System of Rhode Island
50 Service Avenue, 2™ Floor ‘ e
’ e R q ‘,M
Warwick, RI 02886 T

: e ol '_;1‘,“,},‘1'& .

You should contact the hearing officer to arrange a mutually conveniefiiftfie 1o Hoidhe hearing.
An applicant may represent him/her self at this Hearing, or the case may be presented bya IaWyer.
Consistent with Rhode Island General Law §11-27-2, entitled “Practice of law” defined, any person
accompanying the applicant who is not a lawyer cannot present the applicant’s case to the Hearing
Officer. ’
Should you have any additional questiors, please do not hesitate to contact me at (401) 462-7608.
Sincerely, : : |

Nt w e 4%/7&‘/\
Roxanne Donoyan

Assistant to the Executive Director

cc: Teresa M. Rusbino, Esq.
Michael P. Robinson, Esq.

50 Service Avenue, Warwick, Rl 02886-1021 (401)462-7600 Fax: (401)462-7691
E-Mail: crsri@ersri.org Web Site: WWW, ersri.org



ERSRI

October 14, 2013 9013 OCT 15 PM 2 L1

Mr, Frank Kapinski

Executive Director

Employees’ Retirement System of Rl

50 Service Avenue

Warwick, RI 02886

RE: Appeal of Denial to Purchase Service Credit

Dear Mr. Kapinski:

I am writing to respectively requeét an appeal of your denial, dated December 19,

2012, of my request to purchase credit while employed by Davies Vocational School
during the 1977-1978 school year. As such, 1 am requesting a full hearing.

Respectfully yours,

Carol C. Michaud

North Smithfield, Rl 02896
‘ home



North Smithfield,R 02896

June 28, 2012

ERSRI
50 Service Avenue
Warwick, RI 02886

Dear Mr Kapinski:

I am requesting an appeal of your ERSRI letter dated April 14, 2008. I am enclosing
copies of legal documents that I feel justify a reversal of the prior decision. Firstis -
the prior time verification letter that clearly states employment was not seasonal or
casual. Second is a letter from Department of Education Personnel Department to
the Certification Department stating | was employed full time as a Secondary
Mathematics Teacher at William M. Davies Vocational School during the 1977-78
school year. Third are copies of my pay stubs for the 77-78 school year. The first half
of the year when I was replacing a teacher on sabbatical, I contributed to the
pension system. The second half of the year when I was a remedial math teacher, no
contributions were deducted. Finally I am including my W 2 Form for 1978.

With the three major changes to the pension system in the last seven years, I feel 1
can ill afford to lose a legitimate year of employment. I would appreciate your
prompt attention to this matter, Please feel free to contact me if you need any
further clarification.

Sincerely,

Gt ( Wit

barol C. Michaud
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Retirees Working Under 36-10-36(6) Budget Commission for 2016 Calendar Year
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EMPLOYEES' RETIREMENT SYSTEM OF THE STATE OF RHODE ISLAND
REPORT AS OF NOVEMBER 2016

ON LITIGATED MATTERS FILED BY OR AGAINST ERSRI

I MATTERS WITH PROCEDURAL OR SUBSTANTIVE CHANGES

Kevin Lang v. ERSRI; Workers’ Compensation Court; WCC No. 201504163
Retirement Board v. Lang; Providence Superior Court; PC No. 2015-3380

Change. Kevin Lang, a Cranston firefighter, appeals the denial of his application for an
accidental disability pension pursuant to R.1.G.L. §45-21.2-9. A pre-trial conference took place
on October 28, 2015, at which time the Court denied Mr. Lang’s petition for benefits. Mr. Lang
thereafter claimed a trial with regard to this decision. On September 9, 2016, the Court issued a
decree and decision overturning the Retirement Board, and awarding accidental disability
benefits to Mr. Lang, and a counsel fee to his attorney. The Retirement Board has filed a notice
of appeal. Mr. Lang has filed a Petition to Enforce payment of the counsel fee, which has
been scheduled for hearing on December 12, 2016.

Simultaneously, the Retirement System filed a declaratory judgment action in the Providence
County Superior Court, seeking a declaratory judgment that the Administrative Procedures Act
provides the sole avenue for relief for individuals aggrieved by adverse Retirement Board
decisions involving claims for accidental disability pensions predicated on an occupational
cancer disability. Mr. Lang has filed a motion to dismiss this action which remains pending.

Margaret Provoyeur v. Employees’ Retirement System of the State of Rhode Island.
Providence Superior Court; C.A. No. PC 2015-2609

Change. Plaintiff, a Providence school teacher, appeals the denial of her application for an
accidental disability pension. On August 24, 2016, Plaintiff filed a motion to remand the matter
to the Disability Subcommittee for the consideration of additional evidence. ERSRI filed an
objection, and on October 28, 2016, the Superior Court denied the motion to remand.

Sandra Tiernan v. Frank Caprio et al.
Providence County Superior Court CA No. PC 09-7242

Change. This declaratory judgment action arises out of the setoff of workers compensation
benefits from disability pension benefits. A Stipulation was filed on January 27, 2010 in the
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administrative appeal prematurely filed with the Superior Court, postponing the filing of an
Answer and the Administrative Record pending the conclusion of the administrative
proceedings. The Retirement Board has affirmed the administrative actions taken by the
Executive Director. The matter has been fully briefed, and a motion to assign for decision
has been filed.

John R. Grasso v. Gina M. Raimondo, et al.
Providence County Superior Court C.A. No.: PC 2013-3121

Change. Plaintiff is a disability retiree who brought this action against the Retirement System,
the General Treasurer in her individual and official capacities, and the Executive Director in his
individual and official capacities, seeking damages, and a determination that the Retirement
System cannot require him to undergo an annual medical examination, or make adjustments to
his disability allowance based on earned income. In a simultaneous administrative proceeding,
on September 10, 2014 the Retirement Board affirmed the Hearing Officer’s decision upholding
the administrative actions of the Executive Director. On October 8, 2014, Mr. Grasso appealed
the Board’s decision to the Superior Court, and by agreement of the parties the City of Cranston
intervened in the action. On November 5, 2015, the Superior Court issued a declaratory
judgment that the System cannot require Mr. Grasso to undergo annual medical examinations, or
adjust his pension based on outside earnings. The System has filed a Notice of Appeal, and a
Petition for Issuance of a Writ of Certiorari with the Rhode Island Supreme Court. The parties
have each filed pre-briefing statements. The matter has been scheduled for a prebriefing
conference with a Justice of the Supreme Court on November 14, 2016.

Bouchard v. Central Coventry Fire District
Kent County Superior Court; KB-2012-1150

Change. On November 25, 2012, Judge Stern issued a decision holding that amendments to the
Fiscal Stability Act divested the Court of subject matter jurisdiction over state judicial
receiverships for fire districts, but further held that the court’s orders issued prior to amendment
of the act remained valid. The Court also held that it lacked jurisdiction to enforce the stay order
previously entered, which had prevented parties from proceeding directly against CCFD. The
Court held that it retained equitable jurisdiction over claims still pending, unrelated to
receivership laws. The Central Coventry Fire District has made payment in full of all
outstanding contributions. This matter will be removed from future litigation reports.
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II. MATTERS WITH NO PROCEDURAL OR SUBSTANTIVE CHANGES

Retirement Board v. Fred Randall
Providence County Superior Court C.A. No. PC15-0203

No Change. This is an action to revoke or reduce Mr. Randall's pension pursuant to the Public
Employee Pension Revocation and Reduction Act. Mr. Randall, a former employee of the
University of Rhode Island, pled nolo contendere to a charge of conversion by a state employee.
A hearing wherein Mr. Randall was required to appear and show cause why his pension benefits
should not be suspended pending adjudication of the merits of the action took place on March 2,
2014. The Court determined that cause was not shown by Mr. Randall, and ordered that his
pension benefits be immediately suspended pending adjudication of the action on the merits. A
hearing was conducted on July 7, 2016 at 2:00 PM, at which time Mr. Randall and his wife both
testified. The parties are in the process of submitting post-trial memoranda.

Robert L. Lincourt vs. Employees’ Retirement System of Rhode Island
Providence County Superior Court; C.A. No. PC2015-0602

No Change. Plaintiff, a North Providence firefighter, appeals the denial of his application for an
accidental disability pension. The System’s Answer and the Designation of Administrative
Record have been filed with the Court. Mr. Lincourt has filed a motion to remand the action to
the Retirement Board for the presentation of additional evidence. On July 18, 2016, J udge Taft-
Carter issued a decision denying Mr. Lincourt’s motion to remand.

Damon Borrelli v. Employees’ Retirement System of Rhode Island (ERSRI).
Providence Superior Court; C.A. No. PC-2016-2817
No Change. Plaintiff, a South Kingstown Police Officer, appeals the denial of his application for

an accidental disability pension. ERSRI has filed an Answer to Mr. Borelli’s First Amended
Complaint, and the Designation of Record of Administrative Appeal with the court.
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The Retirement Board of the Municipal Employees’ Retirement System of the State of
Rhode Island v. Coventry Fire District, By and Through Frank Palin, John D’Onofrio,
Brenda Rapose, and John Cook, in their Capacities as Board Members and Inhabitants of
the District, Robert Catalfamo, in his Capacity as Tax Assessor/Collector of the District,
and David Krekorian, in his Capacity as Treasurer of the District.

Kent County Superior Court; C.A. No. KC2015-1099
No Change. Plaintiff brings this action seeking to collect unpaid employer and employee

contributions to MERS. Defendant has not answered the case, but is seeking verification of the
amount of the indebtedness.

Jeanne Rossi v. Employees’ Retirement System of Rhode Island
Providence County Superior Court CA No. PC 09-2607

No Change. This action arises out of the denial by the Retirement System of Ms. Rossi’s
application for attorney’s fees pursuant to the Equal Access to Justice Act, related to the earlier
denial of her application for an accidental disability pension. The Designation of Record of
Administrative Appeal has been filed with the Court. The matter has been fully briefed and
assigned to Mr. Justice Rubine for decision.

Jane Robinson v. Frank J. Karpinski in his capacity as Executive Director of the
Employees’ Retirement System of Rhode Island

Providence County Superior Court CA No. PC 09-7019

No Change. This action arises out of the denial by the Retirement System of Ms. Robinson’s
request to purchase service credit for time when she left teaching for maternity reasons. An
Answer was filed. The Designation of Record of Administrative Appeal was filed on April 14,
2010. This matter has been fully briefed and assigned to Ms. Justice Hurst for decision.

Nancy Langlois v. Frank T. Caprio
Providence County Superior Court CA No. PC 10-0909

No Change. This action arises out of the denial by the Retirement Board of Ms. Langlois’s
application to receive service credit for the time she worked reduced hours after she returned
from maternity leave. An Answer and the Designation of the Administrative Record have been
filed. On April 26, 2012, Mr. Justice Procaccini remanded the case to the Retirement Board for
further proceedings. The matter was referred to the Hearing Officer for further consideration
consistent with the April 26, 2012 decision. On October 24, 2012, the Hearing

Officer issued a decision again affirming the administrative decision to deny Ms. Langlois’s
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application to receive service credit. On December 12, 2012, the Retirement Board again voted
to deny Ms. Langlois’s request to obtain service credit. On January 21, 2013, Ms. Langlois filed
a First Amended Complaint. The Retirement System’s Answer and Amended Designation of
Record of Administrative Appeal were filed on January 25, 2013.

Linda Acciardo v. Employee’s Retirement System of Rhode Island
Providence County Superior Court CA No. PC 10-2822

No Change. This action arises out of the denial by the Retirement Board of Ms. Acciardo’s
application for accidental disability retirement. Ms. Acciardo was a Chief Inspector for the R.I.
Department of Health. An Answer was filed on May 19, 2010. The Designation of Record of
Administrative Appeal was filed on June 17, 2010. On August 24, 2012, Mr. Justice Van
Couyghen remanded the matter to the Retirement Board for further proceedings. On July 9,
2014, the Retirement Board denied Ms. Acciardo’s application. On July 28, 2014, Ms. Acciardo
filed a second appeal to the Superior Court. The Retirement System’s Answer and Amended
Designation of Record of Administrative Appeal have been filed with the Court, and the matter
has been fully briefed.

Mary Zayat v. Employees’ Retirement System of Rhode Island
Providence County Superior Court CA No. 2012-0716

No Change. This Administrative Appeal arises from Mary Zayat’s claims that ERSRI
wrongfully denied her application for an accidental disability pension. Ms. Zayat was a
Probation and Parole Counselor with the Department of Corrections. The Retirement System’s
Answer was filed on February 22, 2012. The Designation of Record of Administrative Appeal
was filed on February 23, 2012.

Jennifer Leyden v. Employees’ Retirement System of Rhode Island
Providence County Superior Court CA No. 2012-1867

No Change. This Administrative Appeal arises from Jennifer Leyden’s claims that ERSRI
wrongfully denied her application for an accidental disability pension. Ms. Leyden was a teacher
for the Providence Public School System. The Retirement System’s Answer was filed on June 4,
2012. The Designation of Record of Administrative Appeal was filed on June 5, 2012. The
matter was fully briefed and assigned to Mr. Justice Lanphear for decision. On June 5, 2013,
Judge Lanphear issued a decision remanding the matter to the Retirement Board for further
proceedings. On July 17, 2013, ERSRI filed a petition for issuance of a writ of certiorari with
the Rhode Island Supreme Court. On June 11, 2014, the Rhode Island Supreme Court issued an
order denying the petition for certiorari as a final judgment has not yet entered. Ms. Leyden filed
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a motion with the Superior Court attempting to restrict the system’s ability to obtain an
additional independent medical examination. On October 17, 2014, the Superior Court denied
Ms. Leyden’s motion.

Peter Ferraro v. Employees’ Retirement System of Rhode Island
Washington County Superior Court CA No. 12-0674
No Change. Plaintiff, a Westerly school teacher, appeals the denial of his application for an

ordinary disability pension. The Retirement System has filed an Answer and the Designation of
Record of Administrative Appeal with the Court. The matter has been fully briefed.

Michael T. Brady v. Gina M. Raimondo, et al.
Providence County Superior Court C.A. No.: PC 2013-5592

No Change. Plaintiff is a disability retiree who brought this action against the Retirement
System, the General Treasurer in her individual and official capacities, and the Executive
Director in his individual and official capacities, seeking, inter alia, damages, and a
determination that the Retirement System cannot make adjustments to his disability allowance
based on earned income. The parties have stipulated that the Superior Court action will be held
in abeyance while Plaintiff pursues administrative remedies.

Albert DelMastro, Jr. v. Employee’s Retirement System of Rhode Island
Providence County Superior Court C.A. No. PC14-1850
No Change. Plaintiff, an electrician with the Community College of Rhode Island, appeals the

denial of his application for an accidental disability pension. The Retirement System has filed an
Answer and the Designation of Record of Administrative Appeal with the Court.

Retirement Board v. Rachel Arruda
Providence County Superior Court C.A. No. PC14-6174

No Change. This is an action to revoke or reduce Ms. Arruda’s pension pursuant to the Public
Employee Pension Revocation and Reduction Act. Ms. Arruda, a former employee of the City
of Woonsocket, pled nolo contendere to a felony charge related to conversion of funds in
connection with her municipal employment. At a hearing on January 29, 2015, Arruda stipulated
to the suspension of her pension pending adjudication of the action.
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The Retirement Board of the Employees’ Retirement System of the State of Rhode Island
v. Gerard M. Martineau

Providence County Superior Court; C.A. No. PC 15-1268

No Change. This is an action to revoke or reduce Mr. Martineau's pension pursuant to the Public
Employee Pension Revocation and Reduction Act. Mr. Martineau, a former elected official of
the State of Rhode Island, pled nolo contendere to charges of Honest Services Mail Fraud in
connection with his public employment. Mr. Martineau was served with the Complaint on April
2,2015. Mr. Martineau has agreed to voluntarily relinquish any entitlement to a pension or other
benefit he might otherwise have been entitled to, and documents necessary to obtain court
approval of revocation of his pension have been sent to him for review.

Benjamin Zanni v. Town of Johnston and ERSRI
Providence County Superior Court C.A. No. PC-2015-4245

No Change. Plaintiff brought suit against the Town of Johnston and ERSRI (as an “interested
party”), challenging the City’s decision to deny him medical benefits pursuant to ordinance,
based on his prior criminal conviction for conduct in connection with his public employment.
The matter was initially removed by the City to federal court, and was then remanded to the
superior court. ERSRI has filed an Answer to the Complaint.

Robert E. Falvey v. Seth Magaziner, et al.
Providence County Superior Court C.A. No.: PC 2016-0232

No Change. Plaintiff is a disability retiree who brought this action against the Retirement Board,
the General Treasurer in his capacity as chair of the Board, the Executive Director, and the State
of Rhode Island, seeking, inter alia, damages, and a determination that the Retirement System
cannot make adjustments to his disability allowance based on earned income. The parties have
stipulated that no Answer or other response shall be required to be filed until 30 days after
Plaintiff’s counsel states in writing that an Answer or other response is being requested.

Benita Fernandez v. Employee’s Retirement System of Rhode Island
Providence County Superior Court C.A. No. PC2015-5489
No Change. Plaintiff, a Social Caseworker II with DCYF, appeals the denial of her application

for an accidental disability pension. The Retirement System has filed an Answer and the
Designation of Record of Administrative Appeal with the Court.
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Anne Marcaccio v. Central Falls Board of Trustees, and its Members, Anna Cano Morales,
Sonia Grace, Hugo Figueroa, Stephanie Gonzalez, Diosa Martinez, Ana Cecilia Rosado,
and Ronald Pitt, the North Smithfield School Committee, and its Members, Merredythe
Nadeau, Arthur Bassett, Michael Clifford, William J. O’Connell, Liane M. Jalette, James
J. Lombardi, III, and John E. Raymond and the Employees’ Retirement System of Rhode
Island, by and through the General Treasurer, Seth Magaziner.

Providence Superior Court; C.A. No. PC 16-1210

No Change. Plaintiff has brought this declaratory judgment action, with the stated intention of
obtaining records from her former employers for use in connection with administrative
proceedings at ERSRI related to the calculation of service credit, and her corresponding
eligibility for a service pension. ERSRI has filed an answer to the complaint.

Employees’ Retirement System of Rhode Island v. Thomas McSoley, Marlene A. Palumbo,
and Michael E. McSoley.

Providence Superior Court; C.A. No. PC2016-1144

No Change. ERSRI brought suit to recover monies overpaid to a direct deposit account of
Thomas McSoley, following his death in 2011. The defendants are believed to be joint account
holders with the decedent. ERSRI effectuated service of process, and sought an injunction
preventing the defendants from accessing or withdrawing the funds. On March 18, 2006, the
parties entered into a Consent Order that restrains the defendants from accessing, withdrawing,
encumbering, or otherwise spending or disposing of the funds on account until further order of
the Court.

Alfred Benjamin v. Seth Magaziner, et al.
Providence County Superior Court C.A. No.: PC 2016-4467

No Change. Plaintiff is a disability retiree who brought this action against the Retirement Board,
the General Treasurer in his capacity as chair of the Board, the Executive Director, and the State
of Rhode Island, seeking, inter alia, damages, and a determination that the Retirement System
cannot make adjustments to his disability allowance based on earned income. The parties have
stipulated that no Answer or other response shall be required to be filed until 30 days after
Plaintiff’s counsel states in writing that an Answer or other response is being requested.
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Emile E. Ziadeh v. Employees’ Retirement System of Rhode Island Board.
Providence Superior Court; C.A. No. PC 2016-4629

No Change. Plaintiff, a former state employee, appeals the denial of his application for an
accidental disability pension. The parties are in the process of coordinating service of process.
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Mr. Robert K. Benson Ms. Sylvia Maxfield

Mr. J. Michael Costello Ms. Paula M. McNamara
Mr. Thomas P. Fay Mr. Thomas Mullaney
Mr. Frank J. Karpinski Ms. Marcia Reback
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State of Rhode Island and Providence Plantations
Office of the General Treasurer

Seth Magaziner
General Treasurer

RHODE ISLAND STATE INVESTMENT COMMISSION
MEETING NOTICE

The next meeting of the Rhode Island State Investment Commission has been scheduled for Wednesday, October 26th at
9:00 a.m. in Room 205 of the State House.

AGENDA
e  Chairperson Call to Order
¢ Membership Roll Call

s Approval of Minutes
e State Investment Commission Meeting held on September 28th*

e Recommendation to update the Investment Policy Statement*
o  Crisis Risk Offset overview

e  Asset Allocation Transition Update
e Systematic Trading Update

e Private Equity Performance and Illiquid Pacing update
Cliffwater LLC, Thomas Lynch

e Recommendation on Hedge Fund Redemptions */**
Cliffwater LLC, Thomas Lynch

o Consideration of expanding the scope of services of Pension Consulting Alliance contract to
include assistance with manager searches*

¢ Consideration of Extension to Capital Cities Contract*
¢ Legal Counsel Report
e  Chief Investment Officer Report
¢ Performance Update
¢ ABLE update
o Issuance of Consulting RFP for 401(a) and 457 Plans

s Treasurer’s General Comments

* Commission members may be asked to vote on this item.
** Commission members may elect to go into executive session pursuant to Rhode Island General Laws §42-46-5 (a) (7).

50 Service Avenue — Warwick, Rhode Island 02886-1021 — (401) 462-7650 /7 Fax 4627695



State of Rhode Island and Providence Plantations
Office of the General Treasurer

Seth Magaziner
General Treasurer

POSTED ON October 21, 2016

Anyone wishing to attend this meeting who may have special needs for access or services such as an interpreter, please contact Tiffany
Kaschel at (401) 462-7699 twenty-four hours in advance of the scheduled meeting.

50 Service Avenue — Warwick, Rhode Istand 02886-1021 — (401) 4627650 / Fax 462-7695
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State Investment Commission
Monthly Meeting Minutes
September 28, 2016
9:00 a.m.

Room 205, State House

The Monthly Meeting of the State Investment Commission (SIC) was called to order at 9:00 a.m.,
Wednesday September 28, 2016 in Room 205 of the State House.

I. Roll Call of Members

The following members were present: Mr. Michael Costello, Mr. Thomas Fay, Ms. Marie Langlois,
Ms. Sylvia Maxfield, Ms. Paula McNamara, Mr. Thomas Mullaney, Ms. Marcia Reback, and Treasurer
Seth Magaziner. Mr. Frank Karpinski arrived at 9:01

Also in attendance: Mr. David Iden and Mr. Larry Brown of TIAA; Mr. Dillon Lorda, Mr. John Burns and
Mr. Allen Emkin of Pension Consulting Alliance (PCA), general consultants; Ms. Sally Dowling of Adler
Pollock & Sheehan P.C., legal counsel; Mr. Tim Nguyen, Chief Investment Officer (interim); and members
of the Treasurer’s staff.

Treasurer Magaziner called the meeting to order at 9:00 a.m.

II. Approval of Minutes

On a motion by Ms. Reback and seconded by Mr. Mullaney, it was unanimously
VOTED: to approve the draft of the minutes of the August 1st 2016 meeting of the State Investment
Commission.

III. Approval of Minutes

On a motion by Ms. Reback and seconded by Mr. Mullaney, it was unanimously
VOTED: to approve the draft of the minutes of the September 8th 2016 meeting of the State
Investment Commission.

IV. TIAA Quarterly Performance Review
Mr. Iden summarized the results for TIAA’s second quarter, results ending June 30. Mr. Iden noted the
plan is growing well and that plan participation has increased since 2015.

Mr. Brown then spoke about investment performance, saying the year has been a pleasant surprise. He
stated that although presenting a quarterly review, the investment numbers have been updated through
August 31. He notes all investment portfolios are in line with their relative indices. In reference to midcap,
he explains that the state has met the minimum to move to the next lowest share class (from 8 basis points
to 7 basis points), a transition that will take place in October.

V. Recommendation to the AEW Core Fund

Mr. Lorda explained there is a tactical opportunity to exchange class shares within the AEW exposure to
add $11 million to its allocation in exchange for reducing fees by $135,000 a year. He stated this was an
opportunity to meet strategic goals of reducing management costs while increasing allocation to core

1
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portfolio. AEW, established in 2009, invests in core properties, which are income producing, high quality
real estate, similar to other core managers within the portfolio, with a major difference being AEW invests
in small properties and in markets that complement existing holdings.

The board asked questions.

On a motion by Mr. Fay and seconded by Ms. Maxfield, it was unanimously
VOTED: to approve an additional $11-million-dollar commitment to AEW and change the share class
to allow for lower fees

VI. Asset Liability Model Output and Asset Allocation Adoption

Mr. Emkin reviewed the parameters in which PCA ran the second model, parameters in which the Board
provided at the September 8" meeting. The key priorities were to continue progress toward total plan
funding, avoid funding level dropping below 50% and avoid employer contribution rising to more than
30% of payroll. Furthermore, U.S. Equity and non-U.S. Equity were equally weighted and Crisis Risk
Offset (CRO) was set to 8%, with half placed in long duration U.S. Treasuries and half placed in
systematic trend following. The model was run under various stress tests, which included both inflation
and deflation scenarios. Mr. Emkin presented that the transition would mainly take place over the next 12-
18 months but full implementation would not occur for 5 years. Treasurer Magaziner told the board it will
be important to take time and care during implementation as it is necessary to do it well, not do it quickly.

Ms. McNamara asked if it were a concern that another Asset Liability study would come around in 5 years
when the changes made during this study would not be fully observed. Treasurer Magaziner said the
timeline is not mandated and can be adjusted. Additionally, the long-term incremental changes would only
be to private equity; all other classes would have transitioned well before that time.

Ms. Maxfield asked about the approach to reducing hedge funds. Treasurer Magaziner stated that staff is
still making determinations as to which hedge funds will be kept but going forward the litmus test for
retaining a hedge fund will be that it provides returns and that it offers true protection against market
volatility - they must be non-correlated to the market.

The board reviewed the model] output and portfolio transition plan. It was advised if adopted, the next steps
would be to make revisions to the Investment Policy Statement and conduct policy benchmark and
investment manager reviews.

The board asked questions.

On a motion by Ms. Reback and seconded by Ms. Maxfield, it was unanimously
RESOLVED: That following an intensive Asset Liability Review, the Commission deems it prudent to
adopt the strategic asset allocation policy referred to as the “Focus Portfolio” in today’s presentation by the
Pension Consulting Alliance; and,
RESOLVED: That the transition of the current investment allocation to the strategic asset allocation
policy be implemented over such a time period as to inure maximum benefit to the fund and as prudence
requires; and,
RESOLVED: That Treasury staff revise the appropriate Investment Policy Statements previously adopted
by the Commission to incorporate the new strategic asset allocation policy and the implementation
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timetable and forward the revised Investment Policy Statements to the Commission for review, discussion
and approval.

VIIL. Legal Counsel Report

VIIL

There was no legal counsel to report.

Chief Investment Officer Report

Mr. Nguyen began by noting oil prices bounced back in August, causing energy stocks to rise from their
July slide. He also observed the Fed again declined to raise interest rates but economic conditions are ripe
for a hike soon. Against this backdrop, developed equities were flat while Emerging Markets continued
their strong performace. U.S. Treasury yields inched higher but returns within Fixed Income were down
slightly.

On the month, the total portfolio rose by 0.44%, significantly beating its 0.33% benchmark and the 60/40
0.16%. All disciplines posted positive returns on the month with the exception of TIPS which posted a
-0.48% return versus its 0.51% benchmark. Over a 3-year time frame, when comparing to the 5.96%
return of the 60/40, the portfolio slightly underperformed at 5.89% However, during a 5-year timeframe,
the portfolio considerably outperformed at 7.17% when the 60/40 posted a 6.49% return; all of this was
accomplished with significantly less risk.

Mr. Nguyen said with the Asset Liability concluding, more time can be devoted to investment manager
performance reviews, which will begin to occur more regularly at the October meeting.

IX. Treasurer’s General Comments

Treasurer Magaziner expressed his gratitude to the Board, to Treasury staff and to PCA for their diligence,
engagement and hard work throughout the Asset Liability study process. He said he felt good about the
changes being made to the portfolio as it is a measured and thoughtful approach that provides
diversification. He cautioned, however, that the hard work had just begun as its execution will require
continued commitment and support.

Treasurer Magaziner told the board about a recent staffing survey that had been conducted that showed the
Investments team was woefully understaffed; for every $1 billion dollars of a pension plan, the average $5
- $15 billion public pension fund has 1 investment staff member — Treasury has three for a nearly $8-
billion-dollar fund. It will be necessary to have a discussion with the Retirement Board to fund additional
analyst positions to assist not only the implementation phase but to ensure the plan is operating and
performing to its best capability at all times.

There being no other business to come before the Board, on a motion by Mr. Fay and seconded by Ms.
Reback the meeting adjourned at 10:41 a.m.

Respectfully submitted,

Seth Magaziner,
General Treasurer
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State of Rhode island and Providence Plantations
Office of the General Treasurer

Seth Magaziner
General Treasurer October 20, 2016

State Investment Commission
State of Rhode Island, State House
Providence, Rhode Island

This is to certify that the amounts so listed below belong to the credit of the Employees’ Retirement, Municipal
Employees’, State Police and Judicial Retirement Systems of the State of Rhode Island at the close of business on
September 30, 2016.

Employees’ Retirement System of Rhode Island
Composite Reporting Investment Valuation

September 30, 2016
Grand Total 7,697,477,891
CASH EQUIVALENT* 137,956,515
EQUITY HEDGE FUNDS** 571,441,688
GLOBAL PUBLIC EQUTIY 3,439,135,737
CREDIT 401,149,672
INFLATION-LINKED BDS 277,413,464
PRIVATE EQUITY** 544,561,908
REAL ESTATE** 521,135,408
REAL RET HEDGE FUNDS** 496,948,603
INFRASTRUCTURE** 261,117,088
US TRADITIONAL FIXED 1,046,617,808

Grand Total 100.00% 7,697,477,891
STATE EMP RET PLAN 75.67% 5,811,722,049
MUNI EMP RET PLAN 17.94% 1,382,856,671
TEACHER'S SURVIVOR BENEFIT  3.80% 292,942,141
STATE POLICE RET PL 1.55% 119,780,992
JUDICIAL RET PLAN 0.81% 62,296,887
NON-CONTRIB JUD RET 0.01% 615,661
NON-CONT ST POL RET 0.22% 27,263,490

*  Cash & Short-Term investments, as shown, also includes amounts available within specific active-manager mandates, and thus as
aggregated will not tie directly to separate cash allocations as reported eisewhere.

** Alternative Investments - comprising the five components as indicated — have varying degrees of liquidity and may not have readily
determinable market values. As such, they may be based on appraisals only.

Kerri Baker
Cash Manager

50 Service Avenue ~ Warwick, Rhode Island 02886-1021 ~ {401) 462~7650 / Fax 462-7695
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ERSRI Portfolio
% - as of September 30, 2016 Bubble-Size Scaled based on Current Allocations
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10 Years Ending September 30, 2016

Correlation

Ann Return

US Pub Non-US Eq HF PE Fl RE

Eq Pub Eq

USPubEq -
Non-USP  — -
Eq HF - -— -—
PE - —- — 1.00
Fi — - — -0.01 1.00
RE — — — 0.30 -0.17 1.00
RR HF - e - s - -
GILBS - - --- - - -
Cash — — —_— 0.12 0.05 0.14
Overlay —— —— - — - -
Total — o — 0.22 0.46 0.01

Tot BM — - — 0.14 0.45 -0.02

RR HF

GILBS

Cash

1.00

0.03
0.03

Overlay

Total
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Portfolio Summary
9/30/2016
All Investments

Performance Summary

Number of Adjusted Multipte
Asset Class Investment Type In C Contrit Distributi Valuati of Cost IRR TWR
Private Equity Funds
Agriculture 1 30,000,000 6,808,863 0 5,362,070 0.79 -19.92 -85.07
Buyout 75 1,241,079,211 1,150,395,646 1,478466,271 285,673,010 1.53 13.02 13.08
Direct Lending 3 75,000,000 39,800,860 16,517,623 28,538,168 1.13 8.15 7.81
Distressed Debt 14 238,000,000 213,978,869 224,030,943 69,302,017 1.37 10.21 9.83
Energy 8 148,000,000 133,960,783 178,392,073 23,792,231 1.51 23.82 6.77
Fund of Funds 1 45,000,000 45,000,000 106,748,821 0 2.37 19.94 -100.00
Secondary 4 60,000,000 54,909,565 58,559,657 9,627,126 1.24 6.30 4.82
Venture Capital 22 281,250,000 248,626,227 207,434,076 113,906,108 1.29 5.16 1.99
Total: Private Equity Funds 128 2,118,329,211 1,893,489,813  2,270,149,464 536,200,730 1.48 13.35 10.79
Total: 128 2,118,329,211 1,893,489,813 2,270,149,464 536,200,730 1.48 13.35 10.79
Cash Flow and Valuation Summary Commitment by Vintage Year
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Employees' Retirement System of Rhode Island Private Equity Performance
6/30/2016

Cumutative Cash Flows ($) Cumuiative Performance®

Amount Committed

Current Partnerships Vintage {in $ unless Amount Drawn Amount Distributed  Amount Unfunded Valuation ($) Net IRR (%} Net Multiple of
Year . Investment
otherwise noted}

Advent International GPE VI 2012 20,000,000 17,070,000 2,670,000 2,930,000 19,955,275 152 1.3
Alta BioPharma Partners Il 2003 15,000,000 14,250,000 20,297 956 750,000 465,595 58 15
Alta Partners Vit 2006 15,000,000 15,000,000 22,518,408 - 8,733,659 16.3 21
Aurora Equity Partners Hi 2004 15,000,000 16,242,296 26,640,090 835,850 1,694,298 187 1.7
Avenue Special Situations Fund IV 2006 20,000,000 25,179,595 32,706,000 - 157,965 83 1.3
Avenue Special Situations Fund V 2007 20,000,000 20,329,267 26,322,021 - 165,110 106 13
Bain Capital Fund X 2008 25,000,000 24,300,000 20,784,576 762,500 13,012,976 75 14
Baring Asia Private Equity Fund VI 2015 15,000,000 4,640,598 22,568 10,459,402 4,370,200 -5.3 10
Birch Hill Equity Partners It 2005 CAD 18,000,000 18,887,577 29,210,055 259,500 4,784,745 121 18
Carlyle Asia Pariners iV 2014 30,000,000 15,704,798 565,712 14,802,324 14,389,013 -3.9 1.0
Castile Ventures il 2006 5,000,000 5,009,730 1,396,371 - 1,600,291 -10.4 06
Centerbridge Capital Partners 2006 15,000,000 23,635,297 34,677,517 1,095,594 8,322,384 206 1.8
Centerbridge Capital Partners il 2015 25,000,000 6,656,949 263,547 18,606,598 7,013,139 123 11
Centerbridge Special Credit Partners Ii 2012 25,000,000 22,500,000 7,253,714 2,500,000 15,913,607 1.0 1.0
Charterhouse Capital Partners VIl 2006 € 15,000,000 18,183,957 17,390,858 628,404 18,364 -0.7 1.0
Caller international Partners (V 2002 15,000,000 13,294,667 17,554,435 150,000 598,175 1.7 14
Coller International Partners V 2006 15,000,000 12,520,679 14,140,282 3,270,000 3,693,692 85 1.4
CVC European Equity Partners {ll 2001 20,000,000 23,168,043 59,561,716 899,966 534,033 411 286
CVC European Equity Partners 1V 2005 € 16,500,000 21,266,657 35,417,941 2,131,657 3,779,253 16.5 18
CVC European Equity Partners V 2008 € 20,000,000 28,689,148 28,271,379 1,030,900 14,413,682 126 15
CVC Capital Partners VI 2014 € 15,000,000 6,622,932 338,759 10,622,700 6,175,863 -1.8 1.0
£nCap Energy Capital Fund IX 2013 18,000,000 14,351,520 2,892,000 4,991,745 14,232,915 13.9 12
EnCap Energy Capital Fund X 2015 25,000,000 5,326,516 - 19,673,484 4,837,696 -22.0 0.9
Fenway Partners Capital Fund il 1998 15,000,000 18,613,234 20,163,002 232,336 1,062,582 4.9 12
Fenway Partners Capitat Fund ! 2008 15,000,000 16,976,092 13,254,579 1,266,241 5,821,492 24 1.1
First Reserve Fund X 2004 20,000,000 19,999,999 36,485,800 - 80,287 31.0 18
First Reserve Fund XI 2006 20,000,000 22,125,580 13,820,741 - 2,083,148 -8.9 07
Focus Ventures Iil 2006 15,000,000 15,000,000 5,411,619 - 4,614,108 7.4 0.7
Garrison Opportunity Fund [V 2014 30,000,000 15,562,346 (498,315) 14,382,700 16,145,362 08 1.0
Granite Globai Ventures | 2004 15,000,000 14,333,510 15,007,914 675,000 7,260,497 59 1.6
Granite Global Ventures il 2006 15,000,000 14,625,503 21,339,969 375,000 11,129,280 15.9 22
Green Equity Investors V 2007 20,000,000 20,422,385 24,644,326 1,731,092 13,567,844 17.5 19
industry Ventures Partnership Holdings Il 2014 25,000,000 16,562,702 833,921 8,437,208 18,707,829 158 1.2
industry Ventures Partnership Hoidings 10 C 2015 15,000,000 1,987,500 - 13,012,500 1,920,537 -5.4 1.0
industry Ventures Partnership Holdings IV 2016 10,000,000 400,000 - 9,600,000 372,837 -23.4 1.0
Kayne Anderson Energy Fund Itl 2005 15,000,000 15,965,344 14,983,550 366,426 440,276 -1.9 c.9
Kayne Anderson Energy Fund IV 2007 15,000,000 16,605,519 16,345,850 - 1,483,763 25 1.1
Leapfrog Ventures I 2005 10,000,000 9,490,000 6,811,564 510,000 4,178,082 27 12
Leeds Equity Pariners IV 2003 10,000,000 10,209,327 11,467,347 1,099,639 2,203,215 47 13
Lighthouse Capital Partners V 2003 11,260,000 10,462,500 12,208,726 787,500 98,388 3.8 12
Lighthouse Capital Partners Vi 2007 16,000,000 14,250,000 18,271,266 750,000 1,449,663 73 15
LNK Partners 2006 12,500,000 12,045,398 16,851,771 456,855 2,583,736 107 18
MHR Institutionat Partners il 2006 20,000,000 20,800,000 20,133,259 6,974,396 8,050,952 66 1.4
Nautic Partners V 2000 20,000,000 20,325,743 40,372,953 641,736 1,629,540 17.2 21
Nautic Partners VI 2007 20,000,000 23,972,088 43,204,817 609,669 9,532,328 17.6 22
Nautic Partners VII 2014 20,000,000 11,651,361 5,136,745 9,506,519 14,887,223 87.8 17
Nordic Capital Fund V 2003 € 14,615,550 21,434,529 57,872,857 - 902,822 211 27
Nordic Capital Fund Vi 2006 € 15,000,000 22,435,404 22,681,256 - 10,945,683 6.9 1.5
Nordic Capital Fund Vil 2008 € 15,000,000 20,175,973 6,010,358 1,591,454 18,692,529 4.1 1.2
Nordic Capital Fund Vil 2013 € 15,000,000 9,830,680 368,111 8,050,273 9,173,710 -1.8 1.0
Oaktree European Principal Fund Ifl 2011 20,000,000 17,150,000 2,432,019 5,271,496 18,675,064 79 1.2
Paine & Partners Capital Fund [V 2015 30,000,000 6,633,397 - 23,373,462 5,186,604 -26.3 0.8
Paladin tll 2008 10,000,000 12,370,216 5,639,262 283,343 10,139,277 71 13
Parthenon Investers il 2001 23,960,000 23,409,381 37,045,489 1,821,022 631,237 123 186
Point 406 Ventures | 2006 10,000,000 10,271,265 4,123,844 580,000 13,860,886 1.0 18
Point Judith Venture Fund Il 2006 5,000,000 5,991,513 2,085,239 255572 3,225,362 25 0.9
Providence Equity Partners IV 2000 25,000,000 35,871,884 68,445,391 1,995,291 203,088 23.9 1.9
Providence Equity Partners V 2005 25,000,000 31,133,327 32,208,167 2,196,745 5,895,246 38 12
Providence Equity Partners Vi 2007 25,000,000 28,657,449 24,789,809 1,837,853 13,684,440 6.4 13
Providence Equity Partners Vi 2012 25,000,000 18,227,449 3,960,222 10,746,960 16,453,069 89 11
Riverside Capital Appreciation Fund VI 2013 20,000,000 11,331,287 13,598 8,668,713 13,113,126 11.0 12
Riverside Micro-Cap Fund 1l 2014 20,000,000 17,758,317 (4,719) 2,241,683 21,388,821 1356 1.2
Sorenson Capital Partnars Il 2014 30,000,000 10,794,339 - 19,447,569 9,772,049 -9.4 0.9
Southvest Partners VIl 2016 30,000,000 497,149 - 29,502,851 37,388 -92.5 0.1
Tenex Capita! Partners It 2016 25,000,000 1,885,611 - 23,114,052 1,669,954 -106 0.9
TPG Partners iV 2003 15,000,000 16,672,684 29,927,322 64,421 2,618,764 15.8 20
TPG Partners V. 2006 20,000,000 20,697,887 19,695,327 1,774,959 8,610,997 52 14
TPG Partners Vi 2008 10,000,000 13,533,484 11,301,211 938,203 6,404,640 8.9 13
Trilantic Capital Partners IV 2007 11,098,351 11,528,614 15,849,474 1,229,733 2,138,815 14.0 16
W Capitat Partners 2004 15,000,000 14,197,500 10,229,777 802,500 988,340 -7.3 08
W Capitai Partners || 2007 15,000,000 14,896,718 16,296,457 1,596,691 4,685,623 112 14
WLR Recovery fund [V 2007 8,000,000 7,277,318 8,303,459 765,256 1,677,495 8.0 14
Other funds in aggregate™ various 120,000,000 112,038,382 95,443,499 13,533,231 54,349,254

Total $ 1,413,745,688 $ 1,231,605,013 $ 1,232,643,725 § 329,508,861 $ 533,979,973

*IRR refers to the fund's internal Rate of Return, or the d yield on an i This calculation is typically applied in private equity where there are muitiple points at which capital is invested (capital

called) and at which it is distributed. A positive IRR means that the fund’s current value plus any cash distributions are greater than the cash value centributed and management fees paid. Typically a fund will have a negative iRR
during the first few years of its fife, a period referred to as the “J-Curve”, because cash is invested upfront and it takes time to generate value. It is important to consider a fund's start date (vintage year) when assessing IRRs.
Multipie of investment is another indicator of returns, and is caiculated by dividing the fund's cumulative distributions and current value, after fees, by the amount of capital paid in. Please note that performance calculations are

spacific to the ERSRI i and were not prep , revi d or appi by the General Partners.

**Other funds in are the total i to and ts drawn and distributed by funds whose confidentiality provisions do not permit the disclosure of their performance data. These funds include Braemar Energy
Vertures Ifl, Constellation Ventures i, Summit Partners Credit Fund, Summit Partners Credit Fund il, Thomas, McNemey & Partners, Thomas McNerney & Partners 1l and Wellspring Capitai Partners [}
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PORTFOLIO SUMMARY

6/30/2016

All Portfolio Investments - Real Estate

Performance Summary

Number of Adjusted Muitiple of
Asset Class I it t Type | Ci i t C ib Distributions  Valuation Cost IRR TWR
Real Estate Funds Core 8 405,000,000 433,732,187 242,810,890 396,430,061 1.5x 5.3% 55%
Non-Core 21 415,260,817 295727,920 137,640,396 111,550,001 0.8x -4.6% 0.7%
Total: Real Estate Funds 29 820,260,817 729,460,107 380,451,286 507,980,152 1.2x 3.6% 4.6%
Total: 29 820,260,817 729,460,107 380,451,286 507,980,152 1.2x 3.6% 4,6%
Cash Flow and Valuation Summary Commitment by Vintage Year
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Employees' Retirement System of Rhode Island Real Estate Performance

Amount Committed

6/30/2016

Cumulative Cash Flows (§)

Cumulative Performance”

Current Partnerships Vintago (in $ unless Amount Drawn Amount Distributed  Amount Unfundad Valuation () Net IRR (%) Net Multiple of
Year N Investment
otherwise noted)

AEW Core Property Trust open-end 60,000,000 60,000,000 10,480,447 - 80,661,874 12.7% 1.7
Crow Holdings Retail Fund 2015 24,000,000 11,861,234 - 12,138,766 11,986,767 n/a 1.0
Exeter Industrial Value Fund 1l 2014 30,000,000 16,500,000 1,012,285 13,500,000 18,247,855 16.9% 12
GEM Realty Fund V 2013 50,000,000 23,809,133 4,385,000 26,190,867 25,802,455 14.9% 1.2
Heitman America Real Estate Trust open-end 60,000,000 60,000,000 4,726,288 - 73,924,304 13.6% 1.2
IC Berkeley Partners Ifl 2013 18,000,000 16,038,326 4,361,760 1,961,674 15,101,639 22.4% 1.2
IC Berkeley Partners IV 2016 30,000,000 3,087,000 - 26,913,000 2,932,214 nla 09
JP Morgan Strategic Property Fund open-end 75,000,000 75,000,000 22,218,543 - 100,968,151 8.2% 15
JP Morgan Alternative Property Fund 2006 20,000,000 20,000,000 14,727,125 - 189,400 -4.6% 0.7
Lone Star Real Estate Fund IV 20185 24,260,817 6,723,540 - 17,537,277 6,763,509 0.5% 1.0
Magna Hotel Fund (Il 2008 4,000,000 3,403,043 4,413,302 596,957 1,745,654 16.8% 1.8
Mergan Stanley Prime Property Fund apen-end 35,000,000 385,000,000 18,186,006 - 58,763,133 7.1% 1.9
Prudentiai (PRISA) open-end 50,000,000 50,000,000 16,937,240 - 73,112,599 5.1% 16
TriCon Capital Fund VII 2005 15,000,000 14,671,533 3,692,644 428,467 1,319,598 -19.8% 03
Waterton Fund Xil 2014 35,000,000 23,644,184 1,772,825 11,355,816 27,460,971 26.0% 12
Total $ 530,260,817 $ 419,637,993 $ 105,913,465 § 110,622,824 § 507,980,153

*RR refers to the fund’s Internal Rate of Return, or the i p
{capital called} and at which it is distributed. A positive IRR means that the fund"

nt. This

yield on an i

is typically applied in private real estate where there are multiple points at which capital is invested

's current velue plus any cash distributions are greater than the cash value contributed and management fees paid. Typically a fund will have a

negative IRR during the first few years of its life, a period referred to as the “J-Curve”, because cash is invested upfront and it takes time to generate value. It is important to consider a fund’s start date (vintage year) when
assessing IRRs. Muttipte of investment is anather indicator of returns, and is cafculated by dividing the fund’s cumulative distributions and current value, after fees, by the amount of capital paid in. Please note that
performance caiculations are spesific to the ERSRI investment, and were not prepared, reviewed or approved by the General Partners,
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Portfolio Summary

6/30/2016

All Portfolio investments — Infrastructure

Since
Adjusted Multiple Inception 1-yr YD
Investment Commitment Contributions Distributions Valuation of Costx IRR* IRR* IRR*
Horvest MLP Alpha Strategy 185,000,000 185,000,000 0 171,210,851 0.93 -14.8 -17.2 14.2
IFM Global Infrastructure 50,000,000 50,000,000 770,923 53,491,936 1.09 7.3 7.3 4.6
1SQ Global infrastructure Fund 50,000,000 21,448,994 4,791,186 16,571,713 1.00 -0.8 23.5 27.0
Stonepeak Infrastructure Fund il 43,000,000 11.367.535 19,785 13,340,949 1.8 253 N/A 41.6
Total 328,000,000 267,816,529 5,581,894 254,615,449 0.97 -2.4 20.3 26.5
*Net of Fees and Expenses
Cash Flow and Valuation Summary Commitment by Vintage Year
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Employees’ Retirement System of Rhode Island Private infrastructure Performance
6/30/2016

Amount Committed

Cumulative Cash Flows ($)

Cumulative Performance*

Current Partnerships Vintage (In $ unless Amount Drawn Amount Distributed  Amount Unfunded Valuation ($) Net IRR (%) Net Muitiple of
Year N Investment
otherwise noted)
1FM Global Infrastructure, L.P. open-end 50,000,000 50,000,000 770923 - 53,491,936 76 1.1
1SQ Globai Infrastructure Fund, L.P. 2015 50,000,000 16,657,808 3,521,126 33,342,192 16,671,713 nla 1.2
Stonepeak infrastructure Fund Il, L.P. 2016 43,000,000 11,367,535 19,785 31,632,465 13,340,949 nfa 1.2
Total $ 143,000,000 78,025,343 § 4,311,834 § 64,974,657 $ 83,404,598
*IRR refers to the fund's Internal Rate of Return, or the ized ded yield cn an i This

(capita! called) and at which it is distributed. A positive IRR means that the f

is typically applied in private reat estate where there are muitiple points at which capitai is invested

‘und's current value plus any cash distributions are greater than the cash value contributed and management fees paid. Typically a fund will have a

negative IRR during the first few years of its life, a period referred to as the “J-Curve”, because cash is invested upfront and it takes time to generate value. It is important to consider a fund's start date (vintage year) when

assessing IRRs. Muitiple of investment is ancther indicator of returns, and is calculated by dividing the fund's cumulative distributions and current value, after fees, by the amount of capital paid in. Please note that performance
calculations are specific to the ERSR1 investment, and were not prepared, reviewed or approved by the General Partners.
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Short-Term Investment Maturity Schedule & SIC Compliance Report at September 30, 2016

$800,000,000

$600,000,000

$500,000,000

$400,000,000

$300,000,000

$200,000,000

$100,000,000

S0

# Operating Cash

$700,000,000 -

Maturity Schedule
# Bond Proceeds
$684,446,615
$66,874,569 ~
Under 30 Days 31-60 Days 61-90 Days 91-120 Days Over 120 Days

0 0 0 0 345,419,021} 345,419,021

0% 0% 0% 0% 0% 0% 0% 50% 50%

Bank RI 0 15,271,375 0 15,093,828 0 0 0 0} 30,365,203
0% 2% 0% 2% 0% 0% 0% 0% 4%

Santander Bank 0 0 0 0 87,093,069 0 0 0] 87,093,069
0% 0% 0% 0% 13% 0% 0% 0% 13%

Citizens Bank 0 0 0 0 59,386,642 0 0 0| 59,386,642
0% 0% 0% 0% 9% 0% 0% 0% 9%

Webster Bank 0 0 0 0 4,876,745 ¢] 0 0] 4,876,745
0% 0% 0% 0% 1% 0% 0% 0% 1%

Customers Bank 0 0 0 0 83,996,349 0 0 0] 83,996,349
0% 0% 0% 0% 12% 0% 0% 0% 12%

Washington Trust 0 0 0 60,731,120 0 0 0 0| 60,731,120
0% 0% 0% 9% 0% 0% 0% 0% 9%

TD Bank 0 0 [ 0 12,578,466 0 0 0} 12,578,466
0% 0% 0% 0% 2% 0% 0% 0% 2%

TOTALS - 15,271,375 - 75,824,948 247,931,271 - - 345,419,021 | 684,446,615

(%) PORTFOLIO 0.00% 2.23% 0.00% 11.08% 36.22% 0.00% 0.00% 50.47% 100.00%

Note: PIP + CD must be under 75%.
Note: Maximum participation by any one vendor limited to 35% of total portfolio.



Short Term Cash Monthly Performance
Performance for
September 01, 2016 to September 30, 2016

State of Rhode Island

Fund Name Beginning Balance Ending Balance Average Daily Balance Earnings Yield{(Annual)
GENERAL FUND $ 440,988,640.25 $ 366,386,287.56 S 432,915,306.92 $ 197,647.31 0.5555%
HAV.A $ 297.09 $ 29721 § 297.09 $ 0.12 0.4914%
GENERAL FUND (HIST PRES) $ 540,687.36 S 540,966.70 $ 540,687.36 $ 279.34 0.6286%
HISTORIC TAX CREDITS $ 2,919,919.70 $ 2,921,374.44 $ 2,919,919.70 $ 1,454.74 0.6062%
HIGHWAY FUND $ 44,294,656.10 $ 60,620,094.61 $ 55,461,322.77 $ 25,438.51 0.5580%
T.D.I. RESERVE (DET) $ 119,913,216.35 $ 103,158,689.44 $ 111,129,883.01 $ 45,473.09 0.4978%
RICAP GL FUND 21 $ 38,908,876.13 $ 69,028,466.36 $ 49,595,542.80 $ 19,590.23 0.4806%
BOND CAPITAL FUND $ 61,959.32 $ 863,184.75 S 2,995,292.65 $ 1,225.43 0.4978%
R.I. CLEAN WATER ACT $ 3,199,995.35 $ 3,201,554.48 $ 3,199,995.35 S 1,559.13 0.5928%
STATE LOTTERY FUND $ 53,054,141.92 $ 48,376,224.98 $ 48,997,475.25 $ 22,083.06 0.5483%
ASSESSED FRINGE BEN ADM $ 415,211.24 $ 415,413.75 $ 415,211.24 § 202.51 0.5934%
AUTO EQUIPMENT SERVICE $ 1,252.96 $ 1,253.47 $ 1,252.96 $ 0.51 0.4952%
HEALTH INSURANCE FUND S 24,639,267.02 $ 20,050,217.20 $ 22,255,933.69 $ 10,950.18 0.5986%
FLEET REVOLVING LOAN FUND $ 3,764,199.08 $ 3,765,402.62 $ 3,764,199.08 $ 1,203.54 0.3890%
EMPLOYEES RETIREMENT $ 19,290.27 $ 127,724.01 $ 20,579,290.27 $ 8,433.74 0.4986%
MUNICIPAL EMPLOYEES RET. $ 86,665.11 $ 137,721.56 $ 2,581,665.11 $ 1,056.45 0.4979%
RETIREE HEALTH FUND $ 240,842.12 % 240,960.04 S 240,842.12 $ 117.92 0.5957%
BOG RETIREE FUND S 62,840.51 $ 62,872.95 $ 62,840.51 $ 32.44 0.6281%
RIPTA HEALTH FUND $ 3592157 $ 3594013 S 35,921.57 $ 18.56 0.6286%
PERMANENT SCHOOL FUND $ 1,945,709.85 S 1,946,715.00 $ 1,945,709.85 $ 1,005.15 0.6285%
TEACHER RETIREE HEALTH FUND $ 579,440.07 $ 579,692.35 $ 579,440.07 S 252.28 0.5297%
RI ST POL RETIREE HEALTH $ 123,846.52 $ 123,897.60 $ 123,846.52 $ 51.08 0.5018%
RI LEG RETIREE HEALTH $ 90,758.13 $ 90,795.33 $ 90,758.13 $ 37.20 0.4987%
RI JUDICIAL RETIREE HEALTH $ 40,453.00 $ 40,469.58 $ 40,453.00 S 16.58 0.4987%
UNIVERSITY COLLEGE S 12,215.36 S 12,221.41 $ 12,215.36 $ 6.05 0.6026%
INDUS. BLDG. & MTG. INS. $ 1,717,289.39 $ 1,718,176.60 $ 1,717,289.39 $ 887.21 0.6286%
Operating Funds Totals 3 737,657,591.77 $ 684,446,614.13 $ 762,202,591.77 $ 339,022.36 0.541%
CCDL 2004 SERIES A $ 35,020.23 $ - $ - 0.0000%
BOND CCDL 2006 SERIES C $ 874,211.66 $ 893,815.34 $ 893,411.58 $ 461.46 0.6284%
GO BND-NTAX 2007 SERIES A S 389,764.83 $ 389,788.83 S 389,711.65 $ 201.28 0.6284%
CCDL10B BOND CAPITAL COMPONENT $ 950,432.29 $ 950,000.00 $ 950,286.24 $ 490.81 0.6284%
CCpLioc $ 160,031.53 $ 160,114.21 $ 160,031.53 $ 82.68 0.6286%
CCDL2011A $ 6,618,138.01 $ 6,252,687.83 $ 6,254,687.26 $ 3,230.37 0.6284%
CCDL2012B S 6,295,393.40 $ 6,292,530.05 $ 6,294,426.03 $ 3,250.95 0.6284%
GO CCDL 2013A $ 5,219,377.32 $ 5,216,502.98 $ 5,218,074.90 $ 2,695.04 0.6284%
GO CCDL 2013B $ 6,252,844.00 $ 6,250,000.00 $ 6,251,883.17 $ 3,228.98 0.6284%
GO CCDL 2014A $ 3,361,039.29 $ 2,276,931.69 $ 2,277,962.58 $ 1,176.35 0.6283%
GO CCDL 20148 $ 40,682.77 $ 40,664.27 $ 40,676.52 $ 21.01 0.6284%
GO CCDL 2016A $ 34,464,344.90 $ 29,777,051.41 $ 29,787,511.48 $ 15,383.93 0.6284%
GO CCDL 20168 $ 6,728,372.69 $ 6,501,931.85 $ 6,503,962.08 S 3,359.14 0.6284%
CLEAN WATER 2004 SERIES A $ 146,797.18 $ 146,728.71 $ 146,774.11 $ 75.81 0.6284%
CCDL99A 1999A $ 206,663.39 $ 206,569.39 $ 206,631.63 $ 106.72 0.6284%
CLEAN WATER 2007 SERIES A $ 283,380.95 $ 283,252.06 $ 283,337.40 S 146.34 0.6284%
CCDL2011A CLEAN WATER COMPONENT $ 1,236,562.43 $ 1,236,000.00 $ 1,236,37242 § 638.56 0.6284%
Bond Proceeds Fund Totals $ 73,263,056.87 $ 66,874,568.62 $ 66,895,740.58 $ 34,549.43 0.628%
Grand Totals s 810,920,648.64 $ 751,321,182.75 § 829,098,332.35 $ 373,571.79 0.548%




State of Rhode Island
Office of the General Treasurer
Short Term Investments

Issuer Credit Rating

September 30, 2016
Issuer Ratings §-T Debt Rating L-T Debt Rating Credit Outiook
Type of Month End %
lssuer Instrument* Portfolio Moody's Moody's S&P Moody's S&pP S&P
Bank Rl 34 4.4% N/R N/A N/A N/A N/A N/A
Santander Bank 34 12.7% Baa2 P-1 A2 A2 BBB+ Stable
Bank of America 0.0% Baat P-2 A2 Baat BBB+ Stable
JP Morgan Chase 0.0% A3 P-2 A-2 A3 A~ Stable
Fidelity 0.0% N/R N/A N/A N/A N/A N/A
State Street Bank & Trust Company 0.0% Aal P-1 A-1+ Aal AA- Stable
RBS Citizens 3.4 8.7% Baa1l | P2 A-2 At A- Stable
Webster Bank 3.4 0.7% I Baa1 P-1 A-2 A1 BBB+ Positive
Ocean State Investment Pool 6 50.5% N/R N/A N/A N/A N/A NIA
Washington Trust 3.7 8.9% N/R NIA N/A N/A N/A N/A
TD Bank 3 1.8% Aal P-1 A1+ Aal AA- Negative
Customers Bank 4 12.3% N/R N/A NIA N/A N/A N/A
Washington Trust __TD Bank cD
8.87% 1.84%
Customers Bank - - M:?%ysz;:kl
12.27% :
OosiP
Webster Bank 50.47%
0.71% /
OSiP .
51%
Citizens Bank
8.68%
\
. PIP
s 36%
Santander Bank ..~
12.72% 4.44%

REPO = Repurchase Agreement ™

CP = Commercial Paper 2"

CD = Certificate of Deposit 3

CoD = Collateralized Deposit 4

AG = US Government Agency Note 5"

MM = Government Money Market 6"

GID = Government Insured Deposit 7

Moody's Short-Term Debt Ratings:

P-1 - Prime-1 have a superior ability for repayment of sr. S-T debt obligations
P-2 - Prime-1 have a strong ability for repayment of sr. S-T debt obligations

P-3 - Prime-1 have an p ability for repay t of sr. S-T debt obligations
NP - Not Prime

Moody's Issuer Rating Symbols;

Aaa - Offer exceptional financial security (high-grade)
Aa - Offer excellent financial security (high-grade)
A - Offer good financial security

Baa - Offer adequate financial security

Ba - Offer questionable financial security

B - Offer poor financial security

(Caa - Offer very poor financial security

[Ca - Offer extremely poor financial security

C - Lowest rated class, usually in default

Moody's Long-Term Debt Ratings:

Aaa - Best Quality

Aa - High Quality

A - Posess many favorable investment attributes

Baa - Medium-grade obligations

Ba - Posess speculative elements

B - Generally lack characteristics of desirable investments
Caa - Poor standing

Ca - Speculative in a high degree

C - Lowest rated class of bonds

Modifiers:

1 - Higher end of letter rating category
2 - Mid-range of letter rating category
3 - Lower end of letter rating category

Ratings Definitions
S&P Short -Term Credit Ratings:
A-1 - Highest rated, strong capacity to meet obiigations
A-2 - So hat more ible to ad
A-3 - Exhibits adeq ion par:

B - Significant speculative characteristics, faces major ongoing uncenainties

C - Vulnerable to non-payment

D - Payment default

Modifiers:

+ or - show relative standing within the category.

S&P Outlook Definitions:

Positive - A rating may be raised
Negative - A rating may be lowered
Stable - A rating is not likely to change
Developing - May be raised or lowered
NM - Not meaningful

S&P Long-Term Debt Ratings:
AAA - Highest rating, extremely strong
AA - Differs slightly from highest rating, very strong

effects of changes in financial conditions; satisfactory

A - More susceptible to adverse effects of change in economic condition, strong

BBB - Exhibits adequate protection parameters
BB, B, - Have significant speculative cf

BB least speculati

CCC, CC, C - C highest degree

D - Payment default

Modifiers:

+ or - show relative standing within the category.




State of Rhode Island

OSIP Performance FY17 Q1

July 1, 2016 through September 30, 2016

Eund Name Beginning Balance  Ending Balance Average Daily Balance Earnings Yield

GENERAL FUND $  196564,466.97 $  203,068,354.05 $ 200,974,466.97 $ 103,887.08 0.6289%
GENERAL FUND (HIST PRES) g 540,680.77 $ 540,960.11 $ 540,680.77 $ 279.34 0.6286%
HISTORIC TAX CREDITS $ 2,416,228.44 $ 2,417,476.75 $ 2,416,228.44 $  1,24831 0.6286%
HIGHWAY FUND $ 2541002622 $ 2542315398 $ 25,410,026.22 $  13,127.76 0.6286%
T.D.1. RESERVE (DET) $  23,359,779.10 $  23,371,847.63 $ 23,359,779.10 $  12,068.53 0.6286%
RICAP GL FUND 21 $  17,82452933 $  47,939,637.89 $ 28,511,196.00 $  15,108.56 0.6447%
R.l. CLEAN WATER ACT 3 2,318,870.12 § 2,320,068.13 $ 231887012 $  1,19801 0.6286%
STATE LOTTERY FUND $  18,797,35650 $  18,807,067.91 $ 18,797,356.50 $  9,711.41 0.6286%
ASSESSED FRINGE BEN ADM $ 302,850.90 $ 303,007.36 $ 302,850.90 $ 156.46 0.6286%
HEALTH INSURANCE FUND $  17,124,40648 $  17,133,25358 $ 17,124,406.48 $  8847.10 0.6286%
RETIREE HEALTH FUND $ 179,877.61 $ 179,97054 $ 179,877.61 $ 92.93 0.6286%
BOG RETIREE FUND $ 62,612.94 $ 62,64529 $ 62,612.94 $ 32.35 0.6286%
RIPTA HEALTH FUND $ 35,919.29 $ 35,937.85 $ 35,919.29 $ 18.56 0.6287%
PERMANENT SCHOOL FUND $ 1,945,010.56 $ 1,946,015.42 $ 1,945,010.56 $  1,004.86 0.6286%
TEACHER RETIREE HEALTH FUND $ 138,567.20 $ 138,638.79 3 138,567.20 $ 71.59 0.6286%
RI ST POL RETIREE HEALTH $ 3,086.45 $ 3,08804 $ 3,086.45 $ 1.59 0.6268%
UNIVERSITY COLLEGE $ 976131 $ 9,766.35 $ 9,761.31 $ 5.04 0.6282%
INDUS. BLDG. & MTG. INS. $ 1,717,244.22 $ 1,718,131.41 $ 1,717,24422 $ 887.19 0.6286%
Operatine Funds Totals $ 30875127441 S 345419,021.08 S 323847,941.08 $ 167,746.67 0.60%
CCDL 2004 SERIES A $ 35,02023 $ - $ - 0.0000%
BOND CCDL 2006 SERIES C $ 874,211.66 $ 893,815.34 $ 893,411.58 $ 461.46 0.6284%
GO BND-NTAX 2007 SERIES A $ 389,764.83 $ 389,788.83 $ 389,711.65 $ 201.28 0.6284%
CCDL10B BOND CAPITAL COMPONENT $ 950,432.29 $ 950,000.00 $ 950,286.24 $ 490.81 0.6284%
€CoLI0C $ 160,031.53 $ 160,114.21 $ 160,031.53 $ 82.68 0.6286%
CCDL2011A $ 6,618,138.01 $ 6,252,687.83 $ 6,254,687.26 $  3,230.37 0.6284%
CCDL20128 $ 6,295,393.40 § 6,292,530.05 $ 6,294,426.03 $  3,250.95 0.6284%
GO CCDL 2013A $ 5,219,377.32 § 5,216,502.98 $ 521807490 $  2,695.04 0.6284%
GO CCDL 20138 $ 6,252,844.00 $ 6,250,000.00 $ 6,251,883.17 $  3,228.98 0.6284%
GO CCDL 2014A $ 3,361,039.29 $ 2,276,931.69 $ 2,277,96258 $  1,176.35 0.6283%
GO CCDL 20148 $ 40,682.77 $ 40,664.27 S 40,676.52 § 21.01 0.6284%
GO CCDL 2016A $ 3446434490 $  29,777,051.41 $ 29,787,511.48 $  15,383.93 0.6284%
GO CCDL 20168 $ 6,728,37269 $ 6,501,931.85 $ 6,503,962.08 $  3,359.14 0.6284%
CLEAN WATER 2004 SERIES A $ 146,797.18 $ 146,728.71 $ 146,77411 $ 75.81 0.6284%
CCDL99A 1999A $ 206,663.39 $ 206,569.39 $ 206,631.63 $ 106.72 0.6284%
CLEAN WATER 2007 SERIES A $ 283,380.95 $ 283,252.06 $ 283,337.40 $ 146.34 0.6284%
CCDL2011A CLEAN WATER COMPONENT ~ § 1,236,562.43 $ 1,236,000.00 $ 1,236,372.42 $ 638.56 0.6284%
Bond Proceeds Fund Totals $ 7376305687 S 6687456862 S 66,895,740.58 S 3454943 0.40%

$ 38201433128 S 412729358970 S  390,743,68166 S 20229610
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Monthly Plan Performance Update
STATE OF RHODE ISLAND - STATE OF RI (35835)

Understanding investment performance: As you review this update, please remember that the performance data stated
represents past performance, which does not guarantee future results. Investment return and principal value of an
investment will fluctuate; therefore, you may have a gain or loss when you sell your shares. Current performance may be
higher or lower than the performance stated. To learn more or to obtain the most recent month-end performance, call
Fidelity or visit NetBenefits.com.

Cumulative Total Returns

Average Annual Total Returns

Name As of 1 mo 3 mo YTD As of Tyr 3yr 5yr 10yr
DOW JONES 30 INDUSTRIAL 09/30/2016  -0.41 278 .21 09/30/2016 1546 9.23 13.77 739
AVERAGE
BARCLAYS CAPITAL U.S. 09/30/2016  -0.06 0.46 5.80 09/30/2016 5.19 4.03 3.08 4.79
AGGREGATE BOND INDEX
NASDAQ COMPGSITE INDEX 09/30/2016 1.96 10.02 7.09  09/30/2016 1642 13.45 18.54 10.08
RUSSELL 2000 INDEX 09/30/2016 1 9.05 11.46  09/30/2016 1547 6.71 15.82 7.07
STANDARD & POOR'S 500 ™ 09/30/2016  0.02 3.85 7.84  09/30/2018 1543 11.16 16.37 7.24
INDEX
Cumulative Total Returns Average Annual Total Returns Fees
Investment Name As of 1 mo 3 mo YTD As of 1yr 3yr 5yr 10yr Life  Short:Term Expense Inception
Trading Fee  Ratio T Date
Stock Investments
Large Cap
FiD 500 INDEX INST 09/30/2016  0.03 3.85 7.82  08/30/2016 1540 11.13 16.34 1.22 9.96 - 0.04% on  02/17/1988
07/01/2016
FID CONTRAFUND K 093012016 0.44 5.24 4.04 093012016 1061 10.38 15.53 8.73 12.30 - 0.61%eon  05/17/1867
02/29/2016
FID LARGE CAP STOCK 09/30/2016  0.65 8.01 9.18  09/30/2016  14.83 8.98 17.07 8.09 8.16 - 0.78% on  06/22/1985
061292016
FiD NEW MILLEN 09/30/2016  0.79 734 10.66  09/30/2016  14.57 7.87 14.74 8.87 13.14 - 0.74% on 1212811982
01/29/2016
INVESCO BIVRS DIV R6 09/30/2016  -0.62 021 824 093612016 1215 10.94 16.03 .77 13.16 - 0.45%on  09/2412012
02/262018
Mid-Cap
FID LOW PRICED STK K 09/30/2016 1.08 4.94 5.36  09/30/2016  7.12 6.84 14.55 8.19 13.69 15% / 0.78% on 1212711989
90days 09/29/2016
FID MID CAP IDX PR 09/30/2016 0.7 4.50 10.26  09/30/2016  14.26 9.63 16.59 - 14.71 J5% | 0.07%o0n  09/08/2011
30days 07/01/2018
Small Cap
FiD SM CAP 1DX PR 09/36/2016 1.12 9.13 11.68  09/30/2016  15.77 6.92 15.92 - 14.03 15% | 0.07%on  09/08/2011
90days 07/01/2016
International
FID INTL INDEX PR 09/30/2618 1.38 6.17 270 09/30/2016  6.58 0.63 789 197 4.46 1% | 0.08% on 1110511997
90days 07012016
HARBOR INTL INST 09/30/2016 1.52 5.96 475  09/30/2016 7.75 -0.55 731 381 10.68 - 0.78% on 12/29/1987
03/01/2016
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Cumulative Total Returns Average Annual Total Returns Fees
Investment Name As of 1 mo Imo YTD As of tyr 3yr Byr 10yr Life  Short-Term Expense Inception
Trading Fee  Ratio t Date

Blended Investments*

Others

FID FREEDOM K 2005 09/30/2016 0.46 3.01 6.45 09/30/2016 824 457 6.35 - 7.45 - 0.48%on  07/02/2009
05{28/2016

FID FREEDOM K 2010 0913012016 0.54 3.51 6.84 09/30/2016 9.06 5.09 758 - 8.40 - 0.53%on  07i02/2009
05/28/2016

FID FREEDOM K 2015 09/30/12018 0.60 3.94 7.09 08/30/12016 9.86 5.44 791 - 8N - 0.56%on  07/02/2009
05/28/2016

FID FREEDOM K 2020 09/30/2016 0.64 4.25 7.18 09/30/2016  10.39 5.69 8.60 - 9.45 - 0.58% on  07/02/2008
05(2812016

FID FREEDOM K 2025 09/30/2016 0.68 459 7.20 09/30/2016  10.81 6.10 9.73 - 10.20 - 061%on 07022009
05/28/2016

FID FREEDOM K 2030 09/3012016 0.87 5.47 741 09/30/2016  11.82 6.45 10.22 - 10.62 - 0.65% on  07/02/2009
05/28/2016

FiD FREEDOM K 2035 0813012016 0.81 5.82 132 09/30/2016  12.27 6.56 11.02 - 1.02 - 0.67%on  07/02/2008
05/28/2016

FID FREEDOM K 2040 09/30/2016 0.85 5.81 .3 09/30/2016  12.23 6.60 11.14 - 11.14 - 0.67%on  07/02/2009
05/28/2016

FID FREEDOM K 2045 093012016 0.89 5.84 7.33 09/30/2016  12.21 6.63 11.36 - 11.27 - 0.67%on  07/02/2008
05/28/2016

FID FREEDOM K 2050 084302016 0.88 5.86 732 08/30/2016  12.27 6.65 11.51 - 11.34 - 0.67%on  07/02/2009
05/28/2016

FiD FREEDOM K 2055 09/30/2016 0.85 5.86 733 09/3012016  12.27 6.70 1.72 - 7.8 - 0.67%on  06/01/2011
05/28/12016

FID FREEDOM K 2060 0913012016 0.87 5.78 7.33 09/30/12016  12.29 — - - 4.61 - 0.67%on  08/05/2014
05/28/2016

FID FREEDOM K INCOME 88/30/2016 0.37 227 6.02 08/30/2016 7.02 3.82 4.62 - 5.56 - 0.44%on  07/02/2008
05/28/2016

Bond Investments

Income

FID US BOND IDX PR 094302016 0.02 041 5.82 08/30/2016 5.22 3.97 3.01 4.48 6.30 - 0.05%on  03/08/1990
07/01/2016

PIM TOTAL RT INST 09/30/2016 0.37 1.24 5.18 09/30/2016 5.69 3.51 418 5.98 7.56 - 0.47%on  05/11/1887
07/28/2016

Short-Term Investments

Others

FMMT RETIRE GOV I 09/30/2016 0 0.01 0.02 08/30/2016 0.03 0.02 0.01 0.99 3.27 - 0.42% on 12102/1988
10/30/2015

Other Investments

Other
BROKERAGELINK

t For Fidelity fund of funds the performance table displays hoth the Expense Ratio and the Combined Total Expense Ratio. Expense Ratio is the total annual fund operating
expense ratio from the fund's most recent prospectus. Combined Total Expense Ratio reflects expense reimbursements and reductions and is based on the total operating
expense ratio of the fund plus a weighted average of the total operating expense ratios of the underlying Fidelity funds in which it was invested. This ratio may be higher or
lower depending on the allocation of the fund's assets among the underlying Fidelity funds and the actual expenses of the underlying Fidelity funds.
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+ Expense Ratio is the total annual fund operating expense ratio from the fund's most recent prospectus. Please note that for the non-Fidefity fund-of-funds listed, the ratio
shown may solely reflect the total operating expense ratio of the fund, or may be a combined ratio refiecting both the total operating expense ratio of the fund and the total
operating expense ratios of the underlying funds in which it was invested. Please consult the fund's prospectus for more detail on a particular fund's expense ratio.

Total retumns are historical and include change in share value and reinvestment of dividends and capital gains, if any. Cumulative total returns are reported as of the period
indicated. Life of Fund figures are reported as of the inception date to the period indicated. These figures do not include the effect of sales charges, if any, as these charges are
waived for contributions made through your company's employee benefit plans. If sales charges were included, returns would have been lower.

The management company may be temporarily reimbursing a portion of the fund's expenses. Absent such reimbursement, returns and yields would have been lower. A fund's
expense limitation may be terminated at any time. Please see the prospectus for further information.

For any Retail (Non Government or U.S. Treasury) Money Market funds listed: YOU COULD LOSE MONEY BY INVESTING IN A MONEY MARKET FUND. ALTHOUGH THE
FUNDS SEEKS TO PRESERVE THE VALUE OF YOUR INVESTMENT AT $1.00 PER SHARE, IT CANNGT GUARANTEE IT WILL DO SO. THE FUND MAY IMPOSE A FEE UPON
THE SALE OF YOUR SHARES OR MAY TEMPORARILY SUSPEND YOUR ABILITY TO SELL SHARES IF THE FUND'S LIQUIDITY FALLS BELOW THE REQUIRED MINIMUMS
BECAUSE OF MARKET CONDITIONS OR OTHER FACTORS. AN INVESTMENT IN THE FUND 1S NOT INSURED OR GUARANTEED BY THE FEDERAL DEPOSIT INSURANCE
CORPORATION OR ANY OTHER GOVERNMENT AGENCY. THE FUND'S SPONSOR HAS NO LEGAL OBLIGATION TO PROVIDE FINANCIAL SUPPORT TO MONEY MARKET
FUNDS AND YOU SHOULD NOT EXPECT THAT THE SPONSOR WILL PROVIDE FINANCIAL SUPPORT TO THE FUND AT ANY TIME.

For any Institutional Money Market funds listed: YOU COULD LOSE MONEY BY INVESTING IN A MONEY MARKET FUND. BECAUSE THE SHARE PRICE OF THE FUND WILL
FLUCTUATE, WHEN YOU SELL YOUR SHARES THEY MAY BE WORHT MORE OR LESS THAT WHAT YOU ORIGINALLY PAID FOR THEM. THE FUND MAY IMPOSE A FEE UPON
THE SALE OF YOUR SHARES OR MAY TEMPORARILY SUSPEND YOUR ABILITY TO SELL SHARES IF THE FUND'S LIQUIDITY FALLS BELOW THE REQUIRED MINIMUMS
BECAUSE OF MARKET CONDITIONS OR OTHER FACTORS. AN INVESTMENT IN THE FUND IS NOT INSURED OR GUARANTEED BY THE FEDERAL DEPOSIT INSURANCE
CORPORATION OR ANY OTHER GOVERNMENT AGENCY. THE FUND'S SPONSOR HAS NO LEGAL OBLIGATION TO PROVIDE FINANCIAL SUPPORT TO MONEY MARKET
FUNDS AND YOU SHOULD NOT EXPECT THAT THE SPONSOR WILL PROVIDE FINANCIAL SUPPORT TO THE FUND AT ANY TIME.

A money market fund's current vield reflects the current earnings of the fund while the total return refers to a specific past holding period.
Performance of an index is not illustrative of any particular investment and an investment cannot be made directly in an index.

Generally, among asset classes stacks are more volatile than bonds or short-term instruments and can decline significantly in response to adverse issuers, pelitical, regulatory,
market, or economic developments. Although the bond market is also volatile, lower-quality debt security including leveraged loans generally offer higher yield compared to
investment grade securities, but also involve greater risk of default or price changes. Foreign markets can be more volatile than U.S. markets due to increased risks of adverse
issuer, political, market or economic developments, all of which are magnified in emerging markets.

BEFORE INVESTING IN ANY MUTUAL FUND, PLEASE CAREFULLY CONSIDER THE INVESTMENT OBJECTIVES, RISKS, CHARGES AND EXPENSES. Contact Fidelity for a
prospectus or, if available, a summary prospectus containing this information. Read it carefully.

For Investment Professional or Plan sponsor use only. Fidelity Brokerage Services LLC, Member NYSE, SIPC, 900 Salem Street, Smithfield, Rl 02817.

© 2016 FMR LLC. Al rights reserved. The trademarks and service marks appearing herein are the property of their respective owners.

O Fidelity
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STATE OF RHODE ISLAND
MUTUAL FUND SELECTION
The information is current as of 09/30/2016.

1 Year 3 Year 5 Year 10 Year Since Expense Inception

Category/Funds Y1o Return Return Return Return___Inception Ratio Date
Eoreign Large Blend
American Funds EuroPacific Growth R4 5.12% 8.14% 2.99% 8.73% 3.92% 7.29% 0.85% 6/7/2002
MSCIACWI Ex USA NR USD 9.26% 0.18% 6.04% 2.16%
Small Blend

Dreyfus Small Cap Stock index 13.33%  17.49% 8.62% 17.46% 8.45% 9.16% 0.51% 6/30/1897
S&P Small/Cap 600 TR USD 18.12% 9.04% 17.86% 8.71%

Mid-Cap Blend

Dreyfus Midcap Index 12.05%  14.83% 8.90% 15.96% 8.65% 11.60% 0.51% 6/19/1991

Standard & Poor's Midcap 400 TR 15.33% 9.36% 16.50% 9.11%
Large Growth
MFS Mass Investors Growth Stock R3 8.24%  14.58% 9.78% 14.74% 8.24% 8.18% 0.74% 4/1/2005
Russell 1000 Growth TR USD 13.76% 11.83% 16.60% 8.85%
Large Blend
Vanguard 500 Index (Admiral) 7.81%  15.39% 11.12% 16.34% 7.23% 5.05% 0.05% 9/29/2006
Standard & Poor's 500 TR UUSD 15.43% 11.16% 16.37% 7.24%
Vanguard Dividend Growth Inv  6.46%  13.73% 10.07% 14.70% 8.44% 8.17% 0.33% 5/15/1982
Russel! 1000 14.93% 10.78% 16.41% 7.40%
Target Date 2050+
Vanguard Target Retirement 2060 Inv  7.50% 12.13% 6.81% NA NA NA 0.16% 1/19/2012
Morningstar Lifetime Mod 2060 TR USD 12.22% 6.73% 12.33% NA
Target Date 2046-2050
Vanguard Target Retirement 2050 Inv  7.51%  12.14% 6.85% 12.14% 5.87% 6.30% 0.16% 6/7/2006
S&P Target Date 2050 TR USD 12.08% 6.67% 12.13% 5.53%
Target Date 2036-2040
Vanguard Target Retirement 2040 Inv  7.52%  12.11% 6.84% 12.13% 5.87% 6.25% 0.16% 6/7/2006
S&P Target Date 2040 TR USD 11.56% 6.46% 11.55% 5.48%
Target Date 2026-2030
Vanguard Target Retirement 2030 inv  7.40% 11.15% 6.64% 11.12% 5.64% 6.09% 0.15% 6/7/2006
S&P Target Date 2030 TR USD 10.70% 6.10% 10.57% 537%
Target Date 2016-2020
Vanguard Target Retirement 2020 Inv  7.15%  10.05% 6.21% 9.63% 5.62% 6.01% 0.14% 6/7/2006
S&P Target Date 2020 TR USD 9.50% 5.63% 9.05% 5.20%
Target Date 2000-2010
Vanguard Target Retirement 2010 inv  6.31% 7.82% 5.08% 7.28% 5.21% 5.55% 0.14% 6/7/2006
S&P Target Date 2010 TR USD 7.89% 4.73% 6.90% 4.68%

High Yieid Bond

Federated Instl High Yield Bond Instt 13.80%  12.01% 5.81% 8.56% 7.82% 9.20% 0.57% 11/4/2002
Barclays US High Yield 2% Issuer Cap TR USD 12.74% 5.30% 8.34% 7.80%
inflation-Protected Bond

American Century inflation-Adjusted Bond Inv  7.44% 6.67% 1.86% 1.43% 4.09% 5.10% 0.47% 2/10/1997
Barclays Capital U.S. Treasury TIPS 6.58% 2.40% 1.93% 4.48%
Intermediate-Term Bond

PIMCO Total Return (A) 4.88% 5.28% 3.10% 3.78% 5.54% 6.02% 0.86% 1/13/1997

Barclays Capital U.S. Aggregate Bond 5.19% 4.03% 3.08% 4.79%
Money Market
American Century U.S. Government  0.01% 0.01% 0.01% 0.01% 0.96% 2.61% 0.46% 4/1/1993
BofAML USD LIBOR 3 Mon CM 0.49% 0.33% 0.36% 1.40%
Stable Value
VALIC Fixed-Interest Option 9/30/2016 2.00%

Calendar Year 2016 1.50% (min. guaranteed)

Source: Morningstar Principia Pro (as of 09/30/2016)

The performance data quoted represents past parformancs. The Fixed-Interest Option performance is based on current interest rates. Current performance may be higher or lower
than the performance stated due to recent market volatility. Past p does not future result. | return and principal valus will fi 0 an investor's
shares, when redeemed, may be worth more or lass than their original cost. Please visit www.valic.com for month-end psrformance.

Ta view or print a prospactus, visit www.valic.com and click on ePrint under "Links to Login”. Enter your PlaniD in the Login field and click go. Click on “Funds" in Quick Links, and
funds available for your plan are displayed. The pr ins the il bjectives, risks, charges, and other i ion about the

company that you should fully before i il Please read the pi y before il or sending money. Youmay also request a copy by calling 1-800-
428-2542.

The current 7-day yield more closely reflects the current earnings of the money market fund than does the total average annual return. Yields are historical and do not guarantee future performance.

Securities and investment advisory services offered through VALIC Financial Advisors, Inc., member FINRA and an SEC-registered investmant advisor.

VALIC represents The Vaiiable Annuity Life Insurance Company and its subsidiaries, VALIC Financial Advisors, Inc. and VALIC Retirement Services Company.

Copyright @ 2014, The Variable Annuity Life Insurance Company, Inc. All rights reserved, Houston, Texas.



Portfoliefirector

The information is current as of 09/30/2016.

Effective December 31, 2001, all future contributions for all existing and new participants will be directed to VALIC for
investment into the mutual fund and fixed-interest option investments. All VALIC annuity investment options will be closed to
current or future Plan participants after this date.

Category/Funds YTD 1Year 3Year 5Year 10 Year Since Expense ITD Date

Return Return Return Return Return Inception Ratio
Domestic Equity

Domestic Large Cap Equity
Large Cap Value

Dividend Value Fund (Black Rock/SunAmerica) 8.77 1452 8.15 13.37 5.08 5.08 1.62 12/8/2000
Vanguard Windsor Il Fund 649 1094 7.01 13.52 4.67 4.67 1.39 6/24/1985
Large Cap Blend
Core Equity Fund (Black Rock) 4.99 10.82 799 13.94 4.58 4.58 1.60 4/29/1994
Stock Index Fund (SunAmerica) 6.93 1416 9.90  15.05 6.04 6.04 1.14 4/20/1987
Large Cap Growth
Growth Fund (American Century) 446 1110 872  13.83 7.36 7.36 1.60 12/5/2005
Large Capital Growth Fund (SunAmerical/invesco) 7.57  13.61 8.89 12.97 5.73 5.73 1.55 12/20/2004
Domestic Mid Cap Equity

Mid Cap
Mid Cap Strategic Growth Fund (Allianz Global/MorganStanley) 919 1325 5.2 11.34 6.6 6 12/20/2004

Global Equity
Global Social Awareness Fund (PineBridge Investments) 5.82  10.80 12.32 10/2/1989

international Equity

Emerging Economies Fund (JPMorgan) 1571 14.38 -2.28 2.16 -2.00 -2.00 12/5/2005

Foreign Value Fund (Templeton Global) 8.20 8.97 -2.41 5.79 1.38 1.38 12/5/2005

Science & Technology Fund (T. Rowe/Allianz Global/Wellington) 10.62 22.31 14.05 17.29 10.12 10.12 4/29/1994

Llfestyle
Dynamic Allocation (AllianceBernstein/SunAmerica) 4.03 5.69 2.50 - 4.58 4.58 1.72 12/19/2012

Balanced

Vanguard Wellington Fund  6.75 10.78 6.79 10.34 7/1/1929

Fixed Income

Investment Grade

Vanguard Long-Term Treasury Fund 14.40 1232 1016 4.49 6.98 6.98 1.00 5/19/1986
Vanguard Long-Term Investment-Grade Fund  14.60  14.47  9.61 6.57 6.98 6.98 1.01 7/9/1973

International
International Government Bond Fund (PineBridge) 11.07 1024 213 1.82 3.66 3.66 1.45 10/1/1991

Stable Value
Government Money Market | Fund (SunAmerica) -0.59 -0.79 -079 -0.79 0.04 0.04 1.31 1/16/1986

7-Day current yield at 30-Sep-2009: -0.79

Fixed Account Plus  2.22 222 2.27 2.41 3.74 - - 1/1/1982
Short Term Fixed Account 00 100 100~ 1.00 ~ 1.75 ) - 11111991

Annuities are long-term investments. Income taxes are payable upon withdrawal. Federal restrictions and tax penalties can apply to early withdrawals.

Annuity contracts typically include limitations, exclusions and expense charges which are described in the Portfolio Director prospectus. Fees include Separate Account fees, which range
0.55% to 1.05% depending on the contract, and Annual Net Fund Expenses, which range from 0.21% to 1.35% for the variable options. The current Annual Net Fund Expense is the current
Annual Total Fund Expense less expense waivers or reimbursements. Fees are subject to change based on expense waivers and reimbursements. Addtionally, account maintenance fees of
$3.75 per quarter and surrender charges may apply, depending on your contract.



Contributions to your Portfolio Director annuity contract can qualify to be tax-deferred, subject to applicable contribution limits and related rules. That tax deferral is a result of issuing the
contract, which satisfies specific important tax law requirements, under your work place retirement plan. It does not result from the mere fact that the contract is an annuity. Therefore, you
do not receive any additional tax-deferred treatment of earnings beyond the treatment provided by the tax-qualified retirement plan itself.

"Through a commission recapture program in a portion of the funds’ expenses have been reduced. "Other Expenses” does not take into account this expense reduction and is therefore
higher than the actual expenses of the series. Had the expense reductions been taken into account, "Net Fund Expense" for VALIC Company | funds would be as follows: Asset Allocation
Fund, 0.72%; Broad Cap Value Fund, 0.84%; Global Equity Fund, 0.98%; Global Real Estate, 0.94%; Global Social Awareness Fund, 0.71%; Growth & Income Fund, 0.83%; Health Sciences
Fund, 1.18%, Large Cap Core Fund, 0.83%; and Mid Cap Strategic Growth, 0.81%.

The VALIC Company Il Lifestyle funds and the VALIC Company | Dynamic Allocation Fund invest in the funds offered in VALIC Company | and VALIC Company Il. The Vanguard
LifeStrategy Funds invest in other Vanguard funds. Thus, each "Fund of Funds” indirectly bears the fees and expenses of those acquired funds, which fees and expenses are shown in the
Acquired Fund Fees & Expenses column and are also reflected in each fund's Net Fund Expenses.

The fund company may limit the number of trades in and out of the fund. Please see the individual fund prospectus for more information.

An investment in @ money market fun is not insured by the Federal Deposit Insurance Corporation or any other government agency. Although the fund seeks to preserve the value of your
investment at $1.00 per share, it is possible to lose mone by ivesting in the fund.

**Pursuant to an Expense Limitation Agreement, the fund's advisor will waive fees and reimbursement expenses as shown in the column above. The expense waivers and fee
reimbursements are voluntary and contractual and will continue through September 30, 2015 for VALIC Company | funds; December 31, 2015 for VALIC Company 1l funds; April 30, 2015 for
American beacon Holland Large Cap Growth Fund; June 30, 2016 for the Invesco Balanced-Risk Commodity Strategy Fund, and indefinitely for SunAmerica High Watermark funds.

NOT FDIC-INSURED * MAY LOSE VALUE * NO BANK GUARANTEE

To obtain a Portfolio Director contract and underlying fund prospectuses, visit www.valic.com or call 1-800-448-2542 and foliow the prompts. The prospectuses contain the
investment objective, risks, charges, expenses and other information about the investment company that you should consider before investing. Please read the prospectuses
carefully before investing or snding money. Policy Form series UIT-194 and UITG-194 and UITG-194P.

Portfolio Director Fixed and Valiable Annuity is issued by The Variable Annuity Life Insurance Company and distributed by its affiliate, American General Distributors, Inc., 2929
Alien Parkway, Houston, Texas, 77019, member FINRA.

VALIC represents The Variable Annuity Life Insurance Company and its subsidiaries, VALIC Financial Advisors, Inc. and VALIC Retirement Services Company.
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